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Agt. 


CHAP xs 
Vide Will. 


Of the Hf, ſeparate Diſpoſition. Where the 


Money which the Wife had ſeparate Power to 
aloe of, to whom if hall be paid. Separate 
\\/aintenance on a Proviſo, and the * 

ings, Where Detainer of the Husbaud is 
Breach of the Condition. Covenants in a Deed 
Separation between Baron and Feme, and 
7 allowing yearly Maintenance, and Plead- 
12.5 thereupon 


0 


The CON E N T S. 


CHAP, XXII. 


Maat amounts to a Diſpoſi tion 1 the Wit 
Term by the Husband, to weſt the Intereſt i 
Vim, his Executor, at a reer. Da 
Condition in Mortgages Hall ſurvive to 10 


Husband Or Not. If = Mortgage of tho 1 


Wife's Term doth amount to a Diſpoſition in 
Lam. Diverſity between a Feoſfment, ant 
Bargain and Sale, as to the Extinguiſoment 
of the Term of the Wife. Of the Forfeitu:: 

of the Wife's Term by the Outlawry or At- 


| tutndcr of . t Hushand, Or OH Extent. 7 : 


Recowery by the Flnsbnud in Ejeiment altert 
the Term. If Payment of the Debts of the fir 
Iateſtute, weſts a Term in him. What Truſts 
for the Wife the Huszand may diſpoſe of, or 
not, What fhail amornt to a Forfeiture of 
the Wife's Term, 


CHAP, XXII. 


Thar Acts done, or Contracis made by the IVije, 
ſhall bind ihe Vu bund, or not. Scott ant 
Manby*s Cafe, as ro that Point, and or be- 


Cafes relating thereto, and the Manner of lay- 


ing che Action, and declaring therein. 


CHA? 
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Th: 3 How a Femo Covert may be made Executrix, aud 


the 4 1h ut Things; what Th: ng the Adminiſtr (4. 
{it 1 of the Wife Gal! have, and not the Hu- 
s , a, Choſes in Action, &c. Debt recover- 
9 45 Raves aud Feme Executrix, and jhe dies, 
4 y the Husband ſbal have Execution. Mat 


e Husband, or nor. Ovlig:e makes the Hife 

07. one of the Obligors Ex-cutrix, quid Opera- 
'u. Legacy deuiſed to the Mife, who is made 
ex. Whether jhe ſai be in as Exeu- 
or as Legatee. Of her Aſſent to a Legacy. 
ebt, as Executrix, not extinf} by the Inter- 
age, and why. Feme Executrix takes the 
Ot % to Husband, if that be a Releaſe in 
- tn, Where the Husband ſhall le charged 
With the Vaſte of the Hite u Adminiſtratrix, 


+ Caſe ; and whether Execution ſhall be de 
bonk propriis of the Husband. Of Action- 
vrought by Baron and Feme as Executrix or 
Alauintratrixs, Where Adminiſtration be- 
long; to the Baron and Feme. 


ug, Feme Covert Executrix may do with- 


aud the Manner of Proceedings by the Sheriff in 
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The CONTENTS; 


CH AP. . 
Actions. Suits. 
ate ment of a Writ or Suit in Law or Equity, 


by Marriage or Death, pending the Suit. If 
the Wife be put before the Husband, the NM. 


abates. Feme Plaintiff after Writ of Enquiry, 
ard before the Return marries, if the Action 


fall abate. Feme Sole, depending a Bill in 
Chancery, takes Husband, if the Suit jhall 
avate. How tt is if ſhe be Defendant: Of 
Actions which the Husband may have for 
H/rongs done to the Iife, Indictment by Ba- 
ron and Fenie, and againſt Baron and Feme. 


Li/here and in what Caſes Hives are inditt- 


able, without their Hu bands, or not. 


C HA p. XXVI. 
Joinder in Action, 


ere aud in what Actions Baron aud Feme 
hall join, and where aud in what Actions not 
In what Caf-s the Husbaud only ſhall have the 
Action. Diverfity between an Attion which 
affirms Property, and which difaffirns Pro- 
rerty. Four general Rules of the Baron and 
 Feme's Foinder in Aflion, and Caſes under 
«ach to arreft where Raron and Feme muſt 
join in the Action, or it may be brought 5) 
the Husband only. Particular Actions, as 
Trover, Jnd2bitatus Aſſumpſit, Account, For- 
megon, Ejedione Firmæ, Actions for Rent, 


Reſcous, Actions for Tithes, Covenant, Waite, 


Debt 


td 6n Bond or Contract, Freſpaſs, Battery, 


I. gape, Action on the Caſe fur Aſſumpſit, Ac» 
tons 0 the Caſe for Torts, Forcible Entry, 


tic of Error, &c. and the Manner of de- 


claring in ſuch Actions. Of Atitions brought 
aA Feme Covert againſt a Feme Covert... In 
what Caſes a Feme Covert is enabled to ſue 
without her Husband. Of a Fem Sole Mer- 


* 
i 7 N. 


CHAP, XXVIL 


ial Aftions brought by a Woman. Cui in 
Vita, Appeal. The Nature of an Appeal, 


le Proceſs, Pleadings, and Trial in au Ar- 
1. Quare Impedit. ACions oa the Caſe 
-1r fcandalous Words by Baron and Feme 
abt Baron and Feme, with Declarations 
und Pleadings therein, aud where Baron and 
Lene muſt join or be joined in the Action. 


C H AR XXVIII. 


4Tio.s againſt Baron and Fame. Trover, Debt, 


Triſpaſs, Actions on.the Caſe, Waſte, Cove- 
e Account, Audita Querelia, with the Man- 
f Declaring and Pleading in each Action. 
<wns againſt Baron and beme by reaſon of 
ences againſt a Statute, Information a- 
ut Baron and Feme for the Reculancy of 
% Hife by the, Stat. 1 Eliz. & 23 Eliz. In 


wont Actions the Huiband ſhall be charged a- 


er the Death of the Wife. Ihere the Default 
the Wife Hall be the Default of the Huſ- 
nd, and econtr2, I bere the Wiſe ſball be 

| | received 
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The CONTENT. 


received upon the Husband's Default, Wage 
of Lau by Baron and Feme. In what Cafe: 
the Husband {hall appear, and be compelled to 
put in Bail for his Wife or not. Of Baron 
and Feme being ſued to the Outlawry, and how 
the Entry [Ball be. | 


CHAP. XXIX. 
Declarations and Pleadings. 


The manner of declaring againſs Baron and 
F-mc, or by Baron and Feme, Inwhat Caſes 
the Life of the Miſe muſt be averred, or not. 
Where the Husband jhall be eftopped to jy 
that his Wife is remitted, and yet ſbe ſhall be 
received. 17 what Caſes the Wife all come 
in, and be received in Default of her Husband. 
Of the Miſe's Pleading without her Husban, 
The manner of pleading Couerture. Of the 
Oncluſon of Pleas in Attions by or againſt 
Baron aud Feme, Where it is neceſſary to a- 
wer the Afent of the Husband. Traverſe when 
that the Nie died ſeiſed. Adtunc & modo 
Uxor, if good. Of Eſtoppels. Error aſſigned 
hecauſe ſhe was a Feme Covert. Divorce plead- 
d. Outlaury pleaded. Meret here betwo Mo. 

ren of a Name in Debt on Bond, how to plead. 
Where the Paro ſhall demur for the Nonag: 
of the Huthand and Wife. 8 


CHAP, 


The CONTENTS; 


CHAP. XXX. 
Ie. Evidence. Trial. Verdict. 


Za of Marriage. Death of the Husband, 
where triable, aud how ; whether by Proofs or 
in Pais. 1f the Baron and Feme hall join 
in a Challenge. In what Caſe by the Evi- 
vente of the Wife ſhe and her Husband were 
#:\chorged of a Judgment, Where the Husband 
bal be a Witnejs for the Vife or not. 


CHAP. AAXL 
Judgment. Execution, Damages. 


[here Judgment againſt Baron and Feme ſhall 
bind the Husband ſurviving, or not. In what 
Caj»s a Feme Covert ſhall be taken in Execu- 
tion. Writ of Error brought by all for the 
Coverture of one. The Coverture of a Mo- 
man not te be determined by Affidavit. In A- 
ion againſt Baron and Feme, where Judg- 
nent ſball be quod Capiantur, or not. [here 
Harem and Feme both ought to be in Miſericor- 
dia, or not. Baron and Feme in Execution, and 
the Wife eſcaper, if Action lies againſt the 
Sheriff. Where the Husbaud ſhall recover Da- 
mages Sole, Judgment that the Baron anc 
eme ſhall recover Damages, in what Cafes good. 
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CAP. XXXY. 


Of Divorce, 


The Nature of a Hi. wnrce, hat are onod Caiifes 


of D: ware. 7 e 5 Kinds of Divorce. 
at Diverces declare the Marriage void ab 


inne. Of the Divorce caula prxcontractus, 


caula ſrigiditatis, .cauſa affinitatis, comtangut 
nitatis, aud Jjeveral Cajes of cach for Alluſtra. 
tion. Of a Divorce a Menſa & There, and 
the Conſ quences thereof, V. hat mean Aci, 
done by the Husband ſha? ſtand g00d or ub. 

notwithſtanding the Divorce. Of Suits aud 
Attions after the Divorce. Where aud en 
0 Cafe, norwithftanding a Divorce, the 
Fife hat be endowed, or not. Pleadings and 
Trial. Woat Divorce jhas buſtardiſe the At 
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C HA p. XXXIII. 


Offences againft the Statutes concerning Women, 


Aion 63 1h. Srarure of 5 Eliz. c. g. againſ? the 


Huta and He for the Wife's not appearing 


ad Teltificandum, and the Declaration of Po- 
Heamy ag ainſt Stat, 1 Jac. c. 11. Of fleairn; 
of Homer, &c. Conſtruction of he faid Ka- 


tute, and of the Stat. 39 Ellz. c. 8. Of Rape. 
Baron and Fome indicled oi Perf ury, ifo. 
mation againſt a Feme Covert jor ſelling H.. 

In ail Stainies which prove de for actual Wrong: 
Fenies C9 JVONGES Fe ball hein tended within if *. 


1 ä 1 45 P. (} N 


22 

” 0 
4 1 
. 
: : 


| 
B 
! 
1 , 
1 
: | 
Ik N 
52 { 
{ 
fon 
, 


mung OL Rn 8 + Wee * a N — 
rene, 5 
1 . 6— 
— 


Si 4 Lands to a Man with his Daughter in 
Rada . A } . 
ae mafklage, A Fee-hmp!c nad paſſed with- 


ancient Manner of E ſpon. us was. If Mar- 
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AW concerning HUS BANDS 
and WIVES. 


H AP. I. 


onfideration of Marriage in ha ye of the 
' aw. Of Afﬀfiances, and where the Breach there - 
i puniſhable, When the Solemnization of 
Mu. riage in the Church began; and how the 


be once done by one in Orders, not to be 
-/folved for @ Def of Ceremony, as to Time, 
Place, or Licenſ e. 


8 "YHERE is no Conſideration reſpect- 

ed in the Law ſo much as the Con- 

* ſideration of Marriage, in regard of 

. * the Eſtablihment of Families by Al- 
es, and the Continuance of them by Poſte- x Inf. 9. b 

* And therefore at Common Law, if a Man 
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2 Of folemnizins Matrimony. Chap. J. 
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I GNI» 


out this Word (Heirs); and at this Day it is ar 
Fitate of Inheritance in Tail; and how valuable 
a Conſideration it is for the raiſing of Ules, 
By, Day's Practice and Exper ience can te- 
ſtify 

$ 07 alia dicuntur futurarum nuptiarum cex- 

ventio & repromiſſio. Glanvil, Ih. 6. c. 1. 

If one be aftianced to a Woman, and then fnr- 
fake her, he is to he ſued in Court Chriſtian | 
and not in a Court of Equity, for Breach of 
his Oath; Si petit ipſum canomce inimicitia; 
yer ſhe may have Remedy for the Damages ſh 
fultained for the Non performance of the A- 
greement ; tho' others have ſaid, that it was 
ker Folly to truſt = Word, and therefore ſhe 
had no Reme dy ; Quin Deus eft procurator fa 
(OTA. But it's n uch to be doubted, but a good 
Remedy lies _ an Aumpſit at Law, as here- 
after will in { 


(every! Caſes appear. 

A Mar mcy One brought an Ahumpfit, For that, in Conſi 

maintain 3 deration he had promiſed to marry the Deſen- 

3 dant, ſhe hal promiſed to marry him; and rc- 

wer ering fuſ-d: And the Plaintiff had a Verdict; and it 

51 de was objected, J hat a Man could not have this f. 

to ber Promije Action, tho a Woman might: But the Couit 

hel be might; and that a Man may maintain 

an Action for ſcandalous Words whereby b. 

loſes his Marriage, as well as a Woman. Suk 

| KP. 2 +. 1 

HI -manexpref- A Fein brought an Action againſt One Mai 

fes ber Corſent fel, upon a Vromite of Marria ge; and Prot 

Siem, Ev was made of an expreſs Promiſe by the hun 
ae rc but none on the Woman's Part: And it w 

Sid, bed by Holt, CJ. That if there be an ne 

Prom iſe by the Man, and the Woman counte- 

nance it, and be ner 8 at that Time fbew 

any signs of Agreement to the Matter, this ſhall 


be 


„„ c wn  - 


Chap, I. Of ſolemnisius Matrimony. 3 
-- 1 ſuficient Evidence of à Promiſe on her 


an be 
(0 Side. 7 Mod. 172. 
es, | 8 
te When the Solemnixation of Marriage in the 
Church began. 
n- ; | 
fore the Time of Pope Innocent III. there 
r- FW (ws 66 $0 [cmnnization of Marriage in the Church, 
ar, e eus firſt ordain'd; but before the laid 
ok 0:4 nance, Marriage was ſolemnized in ſuch 
„ on. viz. The Man came to the Houle where See below, 
'h: FW te Woman inbabits, and in the Preſence of her that Marriage 
a [WW {ions and Relations, took the Woman Home to 1 the Law 
xa: on Houle ; and this was all the Ceremony; 7 Nature. 
ſie FM of (+: his Reaſon the Man is faid ducere ux0- 
7a n, and then the Wife was ſaid nupta vitro, 
ood d reaton ſhe is 2 cooperta nule (this Man) 
ee. FW to whom {he hath ſubjected herſelf by Agree- 
cot of Marriage. Now to read the ſeveral 
Ol Fes of Marriage in the ſeveral Countiies of 
ſen- de World is very delighetul, but is not to the 
re- Purpoſe of my preſent Deſign. Moor 170. | 
ad it [ Now by our Law, Marriage being once law- By whom, and 
£15 e {ylemnized, and without Impediment, all at what Time. 
gutt the World cannot diflolve it, if it he done by one Sidert. G4. 
Jain in Holy Orders, let ir be at what Time and Place Try 
F be ir will be; as the Cale was in Siderfiu's Re- 432. 
$116 the Party was married at Twelve of the 
. Ciock-ar Night in an Alehouſe. 
Mal- and in Car. 2. a Libel was brought agaiuſt Maddox verſe 
Proof 7.5. Paiſon, in the Spiritual Court, for marry- The Chan. 
Man, ng without Licence in a Church, J. & moves — ol why 
is arrohibition in the King's Bench, ſuggeſting 0 
press that the Church is donative, and that the Do- 
unte⸗ no! ought ex jure to appoint Commiſſioners 
ſhe > inſpect and viſit this, and that the Ordinary 
bo intermeddle with it. The Suggeſtion 


be WY © £2; by Zwifden : But the other Juſtices, 
| B 2 becauſe 
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Contract im 
Word. of be- 
font [imme true 
Afatrimony. 

1 „de SI 5 

7 


od. ! 7 


Pv 10 con- 


/ * 
i+ 1 eG enn- 


nt „nee ee: . 


irhere, 


i 2 * 
ne 


Chap. ]. 


preſentative, 


Of ſolemuni ging Matiimony. 
becauſe J. S. had another Living 
would not grant a Prohibition. 

By the 7 8 . z. cap. 35. it was en- 
acted, That every Parſon, Vicar or Curate. 
3 ſhould marry any Perſon in any Wag 

or Chapel, exempt or not exempt, or in: 
. Place whatfover, without Pub liens of 
the Bans of Matrimony between the reſpec- 


tive Perions, according to Law, or without! Li 
cences for the ſaid Marriages firſt had, hong 
for every fluch Otfence forfeir the Sum of Foc | 1 


And he that ſhould permit any other Min 
to marry Pe ſons in his Church or Chanel, w With 
out Bans or Licence, as aforefaid, ſhou'd incur 
the i;ke Forfeiture of 100/. 

And that every Man fo married without Li- 


cerice or Bans ſhould forfeit the Sum of 101. 
And every Sexton; W Clerk, and other 


Peifon acting as lach, Who ſhovid kno: wine ly 
aid or aſſiſt at fuck Marriages, ſhou'd forfeit the 
Sum of 5 /. 

t is agreed, as well by Common Lawyers as 
Thar Perſons mutually contract: 
Spouſals in Words of pretent Time, are very 
Man and Wife t hefore God, in what Manner ſo- 
ever they are performed, (for nothing but a fu 
froe, and mutual! C oof is of the Etfence 0 
Marrimony.) And where there is any Evidence 
of tach Contract, the Parties are ſo far account 
Man and Wite by our Laws, that if either 
0 proceed co marry elſewhere, the Iſſue 
of tuch Marriage may be baſtardiz'd, and ps c 

nder. may ba 


Civillaus, 


thom 


gompe! eli d; by the Ecclc iat 
ba! Cert fry, to return to his or her forme! 
pon The fole Cueſtion is, Whether a Mar- title 
ringe W's brated in a Conventicle, or before a age 
is, ſhall convey the lame 
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1 in ber. 81 1. a U Prien 
to the married Couple aud their 1: 
Erivlieges tO te married 0 e and their ti 
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Chap. I. 7 "ſolenmeazing Matrimony. > 
us, 3 35 2 Marriage celebrated in the Face of the 
Chur 5 chat is, by one in Oiders? 
FH1ydoa's Caſe, 9 Aun. Reg. as it is reported 
57 Sed, _ aſſiſt us in clearing up this 
Mm + Tay and Relecta his Wile, were Sab- 4 Couple war- 
batarians, and married by one of their Minillers 7-4 in a diſ- 
»batarian Congregation : The Form in the „ 
FRO 1-Prayer Book was uſed, except the j1,;rh.nd not 
Ca of the Ring. They liv'd together ved to ad- 


. 2 
15 
18 


Re. 


lan and Wife for ſeven Years, and then 


lied; whereupon Haydon took out Let. 


ters of Ac to her: But Gould, and 


miniſier to his 
Ve, becauſe 
not ue 
married. 


1-2 454et his Wife, who was Siſter to Reb cca, 


ſv! a Repeaß, ſuggeſting that Rebecca and Hay- 

Pe bi 
% Were never married; and it appcaring that 
„nter who married them was a mere 


. lian, and not in Orders, the Letters of Ad- 


7. 7 


kation which had been granted to Haydon, 


Hausband, were repealed, and a vew Ad- 
mt 5 atio granted to the ſaid Yargaret Gould 
hor Ser: And this Sentence, upon an Appeal, The Serten e 


Was firmed: by the Court of Delega es at Ser- confirmed by 
u] in Fleet-ftreet ; tor it was held, That the Court of 
uns demanding a Right due to him as Hul- DI 
b4 by the Eccleſiaſtical Law, he ought to 


prov himfeifa Husband according to that I aw ; Hughand muſt - 


i: > the Court ruled: And a Caſe was cied Jhew himpelf 

out Ct 1 Where ſuch a Marriage had married ac: 

been ruled to be void: Mr. S/ ed, however, 22 

make 2 Doubt, Whether the Wife, being the ;;27, bimſelſ to 
FIST 1 or the Iſſue of ſuch a Marriage, Adminiſtra- 

00 210 in no Fault, may not be intitled by fack tion. 

Marriage to a Temporal Right, altho' the Huſ- 

band % unſelf who was in Fault, ſhould never in— 

ne! zulelf by the mere Reputation -of a Mar- E 


ithout Right ? 


B 3 Mr. 
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Whether the gg e a 
Wife or the diſſenting Teacher, ſhould be intitled to th 


married Coup le 
ro the Primi 


6 9 ſolenn nisi 1no Matrimony. Chap. I. 
An At! of Mr. Salkeld obſerves, that an Act of Parla- 


-en a ment was thought neceſſary to confirm thols 
eg Marriages celebrated by Juſtices of Peace, G 
during the dating Oliver's Uſurpation. Vid. 12 Car. 2. cap. 
Uſurpation. 3 5. And that the conſtant Form of plcadir 

How Marri= Marriage is, That it was per Preibyterum | eri 
age „ee Ordinibus Conſtitutum. Salkela's Reports 117 


pleaded. 5 8 | ; 
Now if the Iſſuc of a Marriage, celebrated by: 


ue ſha be fame Privi! ſeges as the Iflue of a lawful Marriage, 
prejudiced only becauſe the Fau't was not theirs, Hut thr 
the Marriage PIN 3 ; 138 ' : J 
being unduly Parents ; neither ou Laltarcs to Se 
ſelemniced. for they are equally innocent, and ſo x! thi 
ſpurious Illue in the Kingdom would bc op 
: Level with thole that are legitimate; 2: 
as to the Woman's being the weaker Sex, and 
therefore ſhe ought to receive no Prejudice by 
the Marriage being perform'd in an undue Ml. 
zer, (tho her Husband hall) it may be dic mW 
to. inflince in 4 Ws. I where the Woman 
Wall have. an Intereſt in che Husband's Fortune, 
and the Husbaud none in hers; for if it be © 
legal Maritage on one Side, one would be in 
The A- = the clne 4 to think it mult be! 1 on the other: But 
18 83 2 the Act of 7 8 , 3. cap. 35. before recited, 
ee ee which lays fuch Penalties on thoſe in Ode 
bus thoſe in Who ſha al celebrate Matrimony in a clandeltine 
Orders can Manner, puts this Matter be yond Dilpute ; (V1 
marry, ſo as winleſs the Legiſlzinre took it for granted, thut 
25 entitle the the Privileges and Advantages attending L ar. 
riage in this Kingdom, could only be "Wh } to 
ages of a lau the marry'd Couple and their ifſue. cat th 
ful Marriage. Ceremony is performed” by one it. Orcers 
Oy why was why was the Penalty of 100 J. laid upon tn 
_ wo Clergy of And {am apt to believe the d ect. 
Olergy only ? ing Teachers rhemisives never e e d tis 
Parliament intended them under any of 
Denoininations of Parton, Vicar or Curate, 0 


5 ö an 
tune, 
be 7 


(bab. Il. Baron and Feme, &c. 


er look'd upon themſelves as obnoxious to 
the 190 J. Penalty for marrying without Licence 
or tans; nor would they thank their Friends 
or bringing them within the Danger of thoſe 
Penalties. 


CHAP. II. 


Thi ae of a Feme Covert. Wherein a Feme 
ovort and an Infant differ as to Privilege. 
[at Acts the Huzband may do to the I Fe, 
hat th: Mife to the Husband ; and the 
{xplication of the Rule, That they are one 
Ferſoa in Law. And in what Reſpefls ſhe 1s 
Valid :9 be {ub poteſtate viri, Of the Change 


»f her Name and Dignity. 


The Nature of a Feme Covert. 


Odea is 700. re in Latin, and is fo called 
for that the Wife is /ub poteſtate viri. The 
{+w of Nature hath put her under the Obedience 
of ter Husband, and hath ſubmitted her Will 
0 his, which the Law follows, cui ipfa ia vita 


[1 contradicerenon potuat ; and therefore will not 


= her by her Acts joining with her Husband, 

cauſe they are judged bis Acts, and not bers; 
lie wants Free- will, as Minors want Judgment ; 
Vet the Law of the Land, for Neceſſity- ſake, 
bes bold with this Law of Nature in a ſpecial 
ind, and therefore allows a Fine levied by the 
Huband and his Wife, becauſe ſhe is examined 


private 1y concerning her Free will, judicially by 


in 11thentical Perſon truſted by the Law, and by 
the King's Writ, and fo taken in a fort as a ſole 


| Vy oman ; as alſo when ſhe comes in by Receipt, 


ob. 225. 
B 4 'A 
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 Wherein 2 


Feme Covert 
and an Infant; 


differ. 


2 bnft. 18. 


2 Inf, 112. 


Baron and Feme Cha p. If, 


A Feme Covert in our Books is often com- 

ared to an Infant, both being Perſons difabled 
in the Law, but they differ much; an Infant 
is capable of doing any Act for his own Advan. 
tage; ſo is not a Feme Covert. A Leaſe made 
by an Infant, without Retit, is not void, but 
voidable; but it is void in the Caſe of a Feme 
Covert, 'If a Feme Covert enter into Bond, 
n, eft Factum may be pleaded to it; but if an 
Infant enter into Bond, he muſt plead the ipe- 
cial Matter, That he was under Age, An In 
ſant may bind himlelf for Conveniencies, 253 
Necellarics for himſelf ard Family, and ihe 
Law giverh him Authority ſo to bind himſelf ; 


but a Feme Covert cannot do ſo without the 


Conſent actual or implied of the Husband, be- 
cauſe thereby ſhe is to bind znother that hath 
all the Property in her Eſtate, as was the Opi- 
nion of the Lord Chief Juſtice Hale in Scot and 
Manty's Caſe. And yet a Feme Covert i» a 
Fauourite of the Law, and therefore the Law 
gives her rationabile Eftoverium, till Dower aſ- 


ſigned: Aud it is faid in ſome of our Books, an 
Action lies not by the Executors againſt her ſor 


her e Bur more of this infra. 


What Alle the Husband may do to the Wife, 4d 
the Miß to the Husband, though nd are but 
one Perjon in Law. 


Baron and Feme are commonly ſaid to be 


one Perſon in Law; the Conſequents of which 
are, that a Man cannot grant Lands and Terc- 
ments to his Wife; and alſo if a joint Eſtate 
be made of Lands to Baron and Feme, and to 
2 third Perſon, in this Caſe the Husband and 


Wife ſhall have but a Moiety ; and for this 


Reaſon alſo, if the Husband diſcontinues the 
Land 


FO i er „%. 


II. are deemed one Perſon. 
his Wife, and takes back an Eſtate to 


- Husband, though he cannot fay fo ; for 
dat be remitted but the Husband allo 
14 Le remitted, for they are one Perſon in 
id plus ſub Titulo Moieties. 
+»12h Baron and ieme be but one Perſon 
i, ſo as neither of them can give any 
[oor Imterelt to the other, yet if a Charter 
; ::fment be made to the Wiſe, the Hut- 
ind, as 3 to the Feoiior, may make 
] cory to the Wife; fo a Feme Covert that hath 
to le Lid by Will, may fell the ſame to 
her +1{4band, becauie they are but Inſtruments 
tw 01hers, and the Eitate paſleth from the Feot- 
er or Deviſor. 1 Juſt. 188. 
aug our Law makes the Woman ſubject 
e tugband, yet he may not kill her but it 
Murder; he may not beat her, but ſhe may 
ben the Peace, 1 Ed. 4. 1. but he may give 
cr moderate Correction. I N. B. So he may 
tlarve her, but mult provide Maintenance 
ſor he 85 Nay, lo near is this Oneneſs of Husband 
fe g reſpected | in the Law, that if the Hul- 
den ater into Obligation for the Durcls of his 
„the Bond ſhall be void. 
ife, by the Law of God, is ſub poteſt.tte 
mand ber Name of Dignity is changed. It 
pretty Caſe of Sherword, Hill. 2 Car. 1. 


1, in Treſpaſs the Deſendant juſtiſies the 
1:41, by the Command of J. Pots Armig', and 
T5 _ * . } » . 

11 Usſuia his Wife, and Exception was taken 
becauſe a Gentleman may not have a Lady 


Wife; and held a good Excepticn to th:e 
brit A Writ of Fartition was brought againſt 
Duke of Suffafh and his Wife, by Ranuiph 


„ Eſq; and Dominam nga Powes ux0- 


1141/45, and Exception was taken, becauſe ſhe 


Was 


ind his Wife, the Wife is remitted, and fo. 


Cro. Yliz 
129. 


Writ le Sect 
ritate Pacis. 


Charge of ber 
Name. 


10 


Dyer 29. b. 
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Baron and Feme, &c. Chap. II. 


was not named vy the Name of her Hugsband 
and held a good Exception ; but it was amended 
and made ad re ſpond. R. H. © Anne ux ſus 
nuper uxor Dow! Powes d:ſunt, 

ide infra, of the Name of Nobility being 
loit or not by the Marriage. 


CHAP 
Of Baſtardy. 


Of the Mit de Ventre inſpiciendo. The Form a 
the Petition for fuch a Writ. The exali Time 
for the Birth of an lufant. Of the Sheriff 

Proceedings in this Irit in the Caſe of a ll. 
dow, and in the Cafe of Hife. In what Ca/e 
the Child may chooſe bis Father, Who bal be 
ſaid tu be a Baflard or not. Who ſhall be ac- 
counted u Baſtard, tho born within Mair: 07: 
The Srgnijt cation of Mulier zu our Lau. 4. 
lardy, in what Court to be proved, and why th: 
Eccleſiaſticul Court cannot proceed to the Ii 
of Baſtardy befor? they receive Command mes. 
out of the King's Court. The Credit of ti: 

Biſhop” s Cor tificate tn ſuch Caſe, Where tt: 
Trial of Baſlardy jhall be per Pais, aud where 
69 #8 Ordinary. The D. ference between 
ral Huta ay and ſpecia! Bala: dy, aud where 
each is to be tried. Baſtard Ly our Law, aud 
e by the Civil Law. Naſturd by the Hi— 
teal Luv, and Malier by the Common 1.0% 
170. 1t Divorce ſhall halt. irdiz,o the Iſſue. Ix 
euly may write to the By, [hop to certify Baſt ad) 
Of Bajiard eigne and Mulier puiſne ãατπ 
Deſcent. How Eſtates may be limited 9 # 
Bats 4 Dy (@ FEPUROR Name. 
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nap. III. 


De Feutre inſpiciendo. 


A Writ de Ventre inſpiciendo. 


11S is the Writ for the ſearching of 2 
W oman that faith he is with Child, 


and 


„ wiith-holds Lands from bim that is next 


I© i 4 Law. 


8 
Regiff, 227. 


J laft, 2 8. 


% ſuppoſed to te enteint at ber Husband's 


„ faith the Regiſter, 


Heath. 


Cid ſi quis habens 


n, duxerit aliquam in ux0vem, & pu- 
natur fine havede de rp pore ſuo exeunte, 

4 6 od herein illa fratri Hus defuittht de- 
deleut, & uxor illa dicit fe e preg waits 


-. 


ted 1 ſo defundlo cum non fit, havet frater & 


ee % brywve dc Ventre 27 1ciends, 


The Form of the Petition for ſuch a ait. 


Right Honourable, &'c, Lord Keeper of 


the Great Seal of E netand. 


The humble Petition of A. B. 


31 / ee th, 


Chat whereas J. B. being in his Life-tine 
led in bis Demeſne, as of Fee, of and in 
min Lands, c. in the County of C. late- 
5 dec {cifed, having at the Time of his Death 

| Hine of bis Body lawfully begotten. 


Wnereas E. 


late Wiſe and k elict of 7. | 
i:ince the Death of the ſaid J. B. bath, and 


Aud 
B. 


* itil} doth pretend and give out in Speeches, 


that ſhe is rmprepnate by the ſaid 
Diſheriſon of 


or PP 2 — — — 


B. to the 
your faid Peritioner, who is 
next Kinſman and Heir of the deceaſed J. B. 


* and 


11 
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De Feutre iuſpiciendo. Chap. III. 


c and to hom the ſaid Lands and Tenements, 
% by Right of Inheritance, do deſcend, the faid 
. J. B. dying without Iſſue of his Body lawfully 


“ begotten. And: eſt the ſaid E. out ofaDeſigs 


& to e your Petitioner of his Inheritance, 
«© impoſe upon your Petitioner a ſuppoſititiavs 
<c * N . . IF OT | , ; 

Child, as Heir of the ſaid J. B. deceaſed, de- 


* claring the fame to be born of her Body after 
© the Death of the laid J. B. to the Diſheriſon 


of your betitioner, againſt Equity and Con- 
& ſcience, Cc. 


e May it pleaſe your Lordſhip to gran! 
ce to your Petitioner his Majeſty's moſt gra- 
„ cious Writ de Vontre inſpiciendo to the 
6 Sheriff of, directed, returnable, Cc. 


Aud your Petitioner ſhall ever pray, &c. 


the Lord Chanceilor ever grants a Day to 
the Wife, to ſhew Cauſe why ſuch Writ may 
not itfue. | 

The Form of the Writ, Vide Fitz. N. B. 

Bracton faith, If the teme hath not an Infant 
within forty Weeks aſter her Husband's Death, 


or if ſhe be not found -xjernt, ſhe thali be pu- 


niſhed by impriſonment and Fine. 
But'if the Feme hath a Child within the forty 
Weeks, then ſuch lufant ſhall have the Heritage, 


it the other Heir cannot prove the Infant to be 


2nother's, and not the Husband's. 


Ni exatt Time for the Birth of an Infant. 


It is held amongſt Phylicians, that by the Rules 


of Nature, and their Obſervations in Phylick, 


hat the exact Tine for the Birth of an Infant 
iS 280 Days from the Conception, ſcil. nine 


Months and ten Days, accounting it per ape x 


folares 


4 - EO IE? * ” 
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Tap. III. De Feutre inſpiciendo. 


bikes, that is, 30 Days to every Month: But 
- natural allo, if the Birth be at any Time 


lun 10 Months (chat is to ſay 40 Weeks) 


- 10 Months and 40 Weeks are all one. 
\t Infant was born forty Weeks and ten Days 
er the Death of the Husband, and was held to 


— 


t- legitimate: So it was adjudged in the Caſe of 
Dr Adres, who died of the Plague: 2 Fac. 


„ AMan dies 23 March, 8 Jac. his Wiſe 
previment enjeint, which was born 5 Januar af- 
-, which was by Computation forty Weeks and 
con Days after the Death of the Husband; and 
de Phyſicians upon Conference he'd, That 
rycnty Days backwards and twenty Days for- 
Words doth not take away Legitimation, though 
(iy Weeks is the Tempus conſtitutum. Pſalm. 
. Lit: Rep.178, and the Jury found the Iſſue 
mate 

ut by Accident an Inſant might be born af- 
ten the forty Weeks, or beſore; and in the Caſe 
of Dr. Andrews, he died of the Plague, fo that 
he was fick but one Day before his Death, and 
the U. oman's Father-in-Law uſed her ih 
t luhumanity, and cauled her to lie in the 
*::-ets ſeveral Nights; and ſhe was in Travail 
eg beſore ſhe was delivered; and chat 
s delivered within twenty four Hours af- 
Te was taken into the Houle and well uſed, 
85 was a good Proof of Legitimation; tho” 
jt spr. oved on the other Side. that ſhe Was a 
lewd 'Wo man of her Bedy. Ard at the Trial 
of Br. 4ndrews's Heir, Dr. Chamberlain, a Mane 
\1dwile, ;nformied the Court upon his Oath, 
hi he had known a Woman to be delivered 
2! one Child, and two Weeks after to be deli- 
of another: And Dr. Puday and Dr. Mom- 
„dien affirmed, that the Birth is ſooner or 
later, 


' 
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14 De Fentre inſpiriends: Chap. III. 


10 later, according to the Nutriment the Mother 
had for it. | | 
1 So in Alſop's Caſe; The Wife, aſter forty 
| Weeks and ks Days, was delivered of 2 
„ one. By the Doctors, It may be tegit 
| mare; for as well as Antenatus might be Heir o or 
| | a Child born at the End of ſeven Months, 10 
+ k 3 _— born afte forty Weeks; 
. 1ev held, a Child may be legitimate, tho! ic ” 
1 en the laſt Day of the tenth Month after the 
| Conception, accounting the Months per Menj-: 
i | Slaves, not Lunares. Gods. 281. 1 Koll. 356. 
17 2 Co. 571. Al ſop and Nach. | 
al I ſhall only cite two Caſes more on this Wri: 
1 | of Lentre inſpiciends-; - one was in the Cale of 
| Widow, and the other in the Cale of a Feme 
Covert, | | 
I Pentre inſpici- One was in the Time of Queen Elizabeth: Sir 
„ endo in cuſe ef Francis Niuoughily died ſeiſed of a great Estate 
5 a Widow: of Inheritance, having ave Daughters, leaving 
Dorothy his Wife, who at the Time of his Deatt 
pretended herſelf to be with Child by Sir Fran- 


— a 


0 Eo, cis ; which if it were a Son, all the five Silters 
HP would ivle the Inheritance deſcended to them. 
Ih: ey prayed a Writ de Wentre inſpiciendo our of 
[7 | = wcery, directed to the Sheriff of [oudon, that 


he ſhould cauſe therſaid Dovorhy to be viewed 

by twelve Knights, and to be ſearched b). 

twelve Women in the Preſence of the twelve 

Knigbts, and 2d trattand. per ubera & ad ven- 

1 trem injpicicnd?, whether ſhe was with Child, 
| and to certify the ſame into the Common Bench; 
and if ſhe were with Child, to certify for how 

long lime in their ſudgmer ts, & quando fi 

1 paritura. W hereupon the Sherift according!) 
N cauled he: to be ſearched, and returned, that ſhe 

l * was twenty W * gone with Child, and that 
| With- 


nee * e ee ES F 1862 wh POTTER 1 


Il. Ch ap Hu. De Ventre inſpicicudo. 15 
he e hn ewenty Weeks ſuit paritura. Whereupon 

other \rit iſſued out of the Common Bench, 
rty commanding the Sheriff to keep her ſaſely in 
4 n Houſe, and that every Day be wou!d 
iti e her to be viewed by ſome of the Women 
or „ in the Writ, (ten being named therein) 
0 a d ſome to be preſent at the Delivery, and to 
and Tie the Birth whether it were Male or Female; 
be :he Sheriff returned, that fuch a Day ſhe. 
the Was dell wered Of a Daughter, 
pc ſhe other Was in the Time of King 5 James In Caſe »f 2 
56. de Firſt, and it was one Thecar's Caſe; and Wife. 

he ts Cr and Proceedings were in 
rit this C OG Paſch 2 Jace with this Difference: | 
ff 1 H, 540 800 s Cale was in the Cale of 

12 %, but this was in the Cale of a Feme | 

| va who was married within 2 Week after 
dir ve Death of her firſt Husband, who is ſuppoſed 
ate 2 ger the Child; for here ſhe was a Feme Co- 
ng 05 and ought to cohabit with her Husband. 
ath did not take fuch a Courſe as in the Lady 
an- [; 1720 1% y's Caſe, of taking her into the Sheriffs | 
ters Cuſtody, but left her with her Husband, he en- | i 
em. :2117g into a Recognizance, that ſhe ſhould not | 
r of % from the Houſe wherein they inhabited, 
hat 23} thar-one or two of the Women might ſee 
ved nc every Day, and tvro or three be preſent at | 9. 
by er Travail; for it was ſaid, that this Iſſue might N x 
vc ol be ſ1id to be the Child of the firſt Husband, . 
* ad ſhould inherit the Land. And after this n 
iid, Courte obſerved, the was delivered of a Female bw 
ch; pow Who was afterwards, by Inquiſition on v7 
KOW Hitag, found to be the Daughter and Heir of 3% 
fit the f rſt Husband Cro. Jac. 685. and Lite. Rep. 3 
16'y I THec. ar 8 Caſe, Nin Hh, P- "Tis | [ 
ſhe Note; It is faid, in 1 Inſl. fol. 8. a. if a Man In wht Cafe n 
thar ach a Wife and dieth, and in a very ſhort Time the Child may 
ith- er the Wile marrieth again, and within nine chooſe his cn 
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Of Baſtardy. Chap. Itt, 


Months nath a Child, ſo that it may be the 


Child of the one or the other; that in this Caſe 
the Child may choole his Father; ; Quære, hv 
Coju Filiatio ner poteſt probari. 


Hie hall be ſ1id to be a Baſtard or not. 


In reſpect of the Months or Weeks aſter the 
Peceaſe of the Husband, I/ide ſub Titulo d. 
＋ Cite injp: crendo More ſa; ly. | 

By our Common Law, we term them ail Ba- 
ſtards which are born out of lawful Marriage. 

If the Husband be within the four Seas (v4 
within the luriſdiction of the King of Englaud, 
if the Wife hath Iffne, no Proof is to be adinit- 
ted to prove that Chiid a Baſtard, (for in that 
Caſe Hiliatio non poteſt probart ) unleſs the Hul- 
band hath an apparent Impoſſibility of Procrea- 
tion, as if the Husband be but eight Years old, 
Sc. But if Iſſue be born within a Month, or 
Day aſter Marriage, between Parties of la w fü. 
"pe. the Child is legitimate. 

if the Husband be caſtrate, ſo that it is appa- 
rent he cannot in any Poſſibility get Iflue, if his 
Wife hath Illue divers Years after, this ſball be 
a Dailard, although he be begotten within Mat— 
ringe, becauſe it is apparent that ir is not legi 
timate: In the Star-Chamber, 14 Fac. Done and 
{'certon verſus Hinton and Starkey; by the Lord 
Chancellor and. ontague; but Hobart contra. 

tfa Woman be big with Child by 4. and 
after 4. marrics ber. and the ſue is born 
within the Eſpoaſals, this is a Mulrer, and not 

eggs (Mulier in our Law ſignifies Uror, 
& fic filius natns vel filta nata ex juſta uxoit 
a} 700 tu. 211 tenivus Aug“ # filius mulieratus, 
del filia mulierata.) 


III 
the 
ale 


ho: 


— 


(ha 0D. III. Or Baſtardy. | 5 
<) ifa Wife be big with Child by one, and 

for another marries her, and aſter the Iſſue is 

or, (though but three Days after) this is a 

174/17, ard no Baſtard, becauſe born within 

rhe ſphuſals. 

e Feme Covert hath Iſſue in Advowtry, yet 

{the Husband be able to beger a Child, and he 

i. with.n the four Seas, it is not a Baltard. Eger- A 


* 


f 
i 


„ Caſe. So it is if a Woman elope, and live 
in Advowtry with another; but then the Hul- 
hand mull be within the four Seas, ſo as by In- 
tendincnt he may come to his Wife. 

Ihe Rule that a Perſon ſhall not be baſtar- One may be 
Wed fter his Death, is meant only in the Caſe proved a Ba- 
„ Þutard eigne and Mulier puiſne; i.e. ſuch a Har aſter his 
as is born before the Marriage of his Fa- apa 
ther 1nd Mother, who marry afterwards : But 
the Realon why the Spiritual Court cannot give 
dentence to annul a Marriage after the Death of 
the Parties, is, becauſe the Sentence is given on- 

'v pro ſalute Anima, and then it is too late: But 
the Temporal Courts may take Conuſance of 
cls Matter at any Time afterwards; as appears 
> the Caſe of Pride againſt the Earls of Bath 
anc Montague. Salkeld's Rep. 1 20. 
done be beyond Sea during the whole Time (oe _— 

14% Mic . X ; k ile the Huſ- 
„his * lie's going with Child, that Child is 2 %% beyond 
vaitard, Salk. Rep. 122. : Sea, a Baftar | 
here a Child is begotten aſter a Divorce chi begotten 
% thore, the Child is a Baſtard, unleſs after Divorce, 
toe be Vroot of the Parties coming together; 4 Baſtard. 
'07 :r fhail not be preſumed : But it is other- 
upon voluntary Separation. Salk. Rep. 1 23. 

One married bis firſt Wife's Siſter, and was The Spiritual 

-r0/ecuted in the Spiritual! Court for an inceſtu- Ceurt cannot 
Marriage; and pending the Suit, the ſe- decree 4 Mar- 

Life alſo died: And Sentence Was after- 5 

"r5 given, declaring the Martiege to be void. of erther Party. 
\$ Here- 


Of Baftardy, Chap. "MY. 


Hereupon a Prohibition was praycd, and grart- 
ed; for the Conſequence of this Proceeding 
is to baſtardize the iſſue, which cannot he in 
the Spiritual Court after the Death of either of 
the Parents. But it was held, that the ſurviving 
Party wig be puniſhed for Inceſt. 5 Med. 


Rep. 182 
Baſtardy. 


In what Court to be proved. 


If a Suit to prove a Baſtardy and Legitimac) 
be firlt commenced in the Eccleſiaſtical Court, 
before any Queſtion be moved of ſuch Matter 
in the Temporal Court of the King, a Proti- 
ne lies to reſtrain ſuch Suit; and if it be 

gcompanied with Practice and Fraud, this is a 
Mil demeanor puniſhable in the Chancery. And 
the Reaſon why the Feclefialtical Judge cannot 
enquire of Legitimacy or Baſtardy, before be 
hath received Direction or Commandment on! 
of the Temporal Court of the King, is, becauls 
the Court Chriſtian never had Power to inter- 
meddle with Temporal Inheritances directe ot 
indir. ct. 

It hath been reſolved, that where the Queſt. 
on of Daltardy or Legitimacy hath been moved 
in the King's Temporal Courts, and Iſſue ou 
it be joined there, then it may be tranſmit! 
to the Eccleſiaſtical Court by the King's Writ, 
to be examined and tried there; and upon this, 
the Biſbop ought to make a Certificate to the 
King's Court; which Certificate being made ir 
due Manner in Law, gives ſuch Credit to it, 
that all the Word ſha)l be eſtopped and bound 
bv it. 

But in an Action on the Caſe for calling one 


Ballard, the Defendant juſtified that he was ? 
4 Ba'tard: 


Chip i, Of Baftardy. 


rar dz and it was awarded that this ſhould 


-2 cried per Pais, and not by the Ordinary. 
Ti, "1 ( 
Hob. 1 


233 Paſtardy ought to be tried by the 


11 


General Bas 


5. tho P) and not pur Pais, 15 £d.4. 3. 4. Spe- ſtardy where 


i Baftacdy per Pais. When the Iſſue is joined 
bon ban before it ſhall be awarded to 
the Ordiua ry to be tried, Proclamation ſhall be 
/ of it in the feme Court, and after the II- 
ſue Mall be certified into Chancery, where Pro- 
„ation mall be made once a Month for three 
!Months; and after the Chanceilor ſhall certify 
this ro the Court where the Plea is depending ; 
after it ſhall be proclaimed again in the ſame 
{ 1.477, That all thoſe, whom this Plea doth con- 
{tail go to the Ordinary to make their Al- 
)-parions| 10 H. 6. cap. 11. 

As ie Wife of a Man who hath been beyond 

2: by ſo long Time before the Birth of the Iſſue 
which the Wife hath in his Abſence, that the 
i122 cannot be his Iffue ; this is a Baſtard. Hi. 


triable. 
Special <uhere, 


1. i Camera Stellata, Done and Egerions 


Ia Reſpe4 of Marriage unlawful, 


TE _ (having a Wiſe) takes another Wife, 
ad hath Iſſue by ber, living the arſt Wife, this 
tue is a Baſtard, for the ſecond Marriage is 
void. 7 Co. 44. Kenn's Caſe. - 

if a Man marry his Couſin within the De- 


272%3, the Iſlue between them is no Baſtard un- 


5 for the Marriage is not void. 
18 77.6. 34. J. So it is if the Brother marry 
188 dilter. 
n 1deot a nativitate, may conſent to Mar- 
2, and his Iſſue ſhall be legitimate, Trix. 3. 
| Heile and Welt, B. R. 


8 2 | Baſtard 
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Of B. ſtardy. Chap. It 


Baſtard by our Law, aud Mulier by the Civil. au. 


By the Conſtitutions of the Pope, a Baſtard 
bort before the Eſpouſals of the ſame Parents, 


who after intermarry, is legitimate: Vet it ap- 
pears by the Sratute of Merton, cap g. the Ki: 2 


refuſed to accept ſich Law in this Reaim, ad 
anſwered to the Motion of it in Parliament, 
Nolumus Leges Anglia mutari, 

If the Parents are divorced cauſa conſanguini- 
tatis, they not having Notice of this at the Mat y- 
riage, the Iſſues had before are Baſtards by 1 
Law, and Muliers by the Civil Law. 


Baſtard by the Spiritual Lata, and Mulier 5; 
our Law, | 


If a Man marry a W oman big w ich Child by 
another, and within three Days after ſhe is de- 
livered, in our Law this is a Mulier, and in the 
Spiritual Law a Baſtard, 

if a Woman clope and hath Iſſue in 1 

, the Iſſue is a HMulier in our Law, and 3 
hes cv iritual Law a Baſtard. 43 Ed. 3. 19, 20. 

But sf a Man who hath one Wife takes an- 
other, and hath Iſſue by her, this Iſſue is a Ba 
ftard by both Laws : ſor the ſecond Marriage! 
void. 

D I 2 0 e. 
What Divorce ſhall baſtardize the Iſſue, 54 
Tit, Divorce. 


At what Time the Divorce being made ſhal 
baſtardize the Iſſue, vide Tit. Divorce. 


Jeb oye Jule il ſu it agree que fi un ad We! Pd: 
/tard eiga per un fome & puis la feme ma” 


44 il 
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Chop, III. Of Baſtardy. 
41! nutte, & le Baron nut depuis la dit Feme 
3 17 per que el ad le baſtard & ad [fue 
5 2 ver lui & le Baron moruſt, que i en 
ate 1; ft ard entei 72 's terves de quens Jor 
94 tel? ſeile & ad Tue & morufſt, que ceo 
ol: een 25 barrera le MAnlier a claymesr 
„ dirs terres, car. le maxime tient lieu ou le 
pariinge oft fi ofecut Zo nemy bit un marriage 
n aue un eftranger. Ex Manuſcrip. 
Mi Þrownioe. | 


Baſtardy, whore triable. 


Cegeral Baſtardy, or 14 necouple ea Loval 
Mn, is triable by the Biſhop's Certificate, 
br +pecial Baſtardy, as whether one was born 

alten before the Eſpouſals; or whether a 
nan be a Man's Wife, or not; or whether 
ſc were married to another before; theſe Mat- 
ters being ſpecially alledged, and put in Iſſue, it 
ba! be tried per Pais. Hard. 2. 63. Albfiela's 


Baſtardy be pleaded in one, for that he 
v.34 born of a ſecond Wife, living the firit, this 
per Pais , toi the Marriage is void 
Ali. It adjudged. 
a 118 he, whether a Bal, id or a Mulicy, 
i be tried by the Ordinary 
bp it if the Iſlue be, whether a Baſt ard, or born 
n the EIpouſals, it (2)! be tried per Pat: 
FH. 3, 
0 if the Iſſue be, whether born before Mar- 
er, it hall be tried per Pais, for this lies we: 
he Conuſance of the Country. 11 17. 4. 84. 
In an {ſue againſt an Infant, if Baſtardy be 


P2400 in the Infant, this ſhall not be tried by 


: CU hut per Pais « becan! e the In nſant 
Gt compeliable to take Ie upon It; for then 
C3 he 
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Of Baftardy. Chap. 111, 
he would loſe the Advantage of the Inquiry of 
Circumftances, and fo no Iſſue ſhall he joined 
upon this; and if Toe be not joined berwecn 
the Parties, the Gee ſhall not try it. 30 
. 45. 

If Baſtardy be pleaded in Abatement of the 
Writ, and the other faith he is a Maulier, this 
ſhall be tried p Pais, becauſe it is not peremp- 


tory. 49 . 45. 


Wl /ho 7 may write to the Bijhop to certify 
Baſta; 1y. 


Note; None but the King's Conjite of Record, 
ns the Court of King" s Bench, Common Bes 
1 of Gaol delivery, and ſuch like, may 
write 155 the Biſhop to certify Baſtardy, AT. 
erty, Loyalty of Marrimony, and fuch like Ec- 
clefiatiica! Matters; for it is a Rule in Law, 
That none but the Ning can Write to the Biſhop 10 
certify; and therefore no inferior Court, as Zo 

don, Norwich, Tork, can write to the Bi ſhop; 
therefore in fac h 0 aſes the Plea ought to be rc- 
moved iz Banco, and this Court ought to wrire 

ro the Biſhop, pad", after co remand it age: 
1 Hiſt. 134. 

In Aſſize, if the Tenant faith, that A. the Ex 
ther of the Plaintiff, took H. ro Wife, and had 
{fue the Plaintiff, and after they were divorced. 
and To the Plaintiff a Baſtard; to which the 
Plaintiff faith, that he is a Mulier ; ; upon which 
2 Writ is directed to the Bifhop, who certilſies, 
that the Plaiptiff Was born in Loyal Matrimony, 
without fully certifying that he is fully a Alu- 
ier; and although the Tenant had acknow- 
tedged in his Plea, that there was a Marriage, 
and that the Plajntift was born in it; yet be- 
cauſe if there were a Divorce, then this was not 

a law. 
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Chap. III. Of Baftardy. 
2 law «| Marriage, the Certificate aforeſaid is 
nd, which certifies that he was born in law- 
ul * 3 43 A/. 43. | 
en tive of Baſtard or not, if the Ordi- 
ry certify that the Blaintiff was a Mulier 
11 1.1 Tnquifitionem invenit; this is good, 
cor certifying generally Legitimus. 3 H. 6. 
it iſſues to the Biſhop to certiſy if J. S. 
ta if be make a Certificate, yet if he 
ot remand the Writ which comes to him 
nt the Certificate, it is not good. 41 A. 
29. A011 1 | 
it iſſue to the Archbiſhop, Gardein of 
| 1 ualties ſede vacante of the Biſhoprick 
- 1/y avd Lichfield, to certify whether A. 
\ -r accorple en loyal, &c. and he returns, 
| |. 3ab:ugton, his Commiſſary of Coventry 
= geld, bad enquired, Cc. this is not a 
orm, becauſe delegata potiſtas non po- 
'e// 4:/.2a77 ; but the Return ought to have 
deco in the Name of the Archbiſhop himſelf. 
EW 7 ic, Foliam's Cale. 
LM die. en Strangers another be tried 23 Ba- 
Pais, this ſhall not bind him that js fo 


tr i 55 ee he is a Stranger to the Trial, 
and cannot have an Attaint. Doc. and Stud. 


p 
* 3 Aon be certified aBaitard by the Ordina- 
n an Action perſonal, he fhall be bound per- 


pere2'ty, as weil as in Actions real. 19 H. 6. 


re Defendant be certified a Baſtard by the 


S ary, yet the Certiſtcate after fhall loſe its 


the Plainti# be afterwards nonſuited, 


ten the Certificate is not of Record. 18 Ed. 
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| 22 Baſtardy. | Chap. ih 


Of B aſtard eigne and Molier puiſne in Ca 
Defcents, 


A Man ſeiſed of Lands in Fee, and hath Tfſus 

Baſtard eigne and Multer puilne, and dies; . 
the Baſtard enters, and the Mul:er dies, his VV if 
priviment enjernt with a Son, and the Baſtard 
hath Hiuec and dies ſeiſed, the Son is born, hi; 
Right is bound tos ever ; but if the Baſtard dias 
ſpill 2d, his Wiſe enfe it with a Son, the {uct 
enters, the Son is born, the Iſſue of rhe Ba- 


ſtard is barred; for there muſt be not only 


dying ſeiſed, but a Deſcent to his Iſtue. 


Note, That the Care of Bad. 1rd eigue and Mu. 
lie puijſue differs from the common Caſes of 
Deſcæuts and Bars; for Deſcents do only roll the 
Entry of him that Right hath, but leaveth him 
to his Action: But now if a Man ſeiſed of Lands 
% Vee hath Iſſue two Sons, Baſtard eigne and 
ee puiſne, and the Father dies, the Baſtasd 
Enter s, claiming as Hew to his Father, and oc- 
cupiech the Land all his Life, without any En- 
try made upon him * the Mutter, and the Ba. 
flard hath Iſſue, and dies ſeiſed, and ne Land 
deſcends to his Hive, who eutereth; in this 
(Caſe the Muller is barred for ever, bk 5 his 
Entry and of his Action ; for the Illue of the 


Enſtard is aecome, in judgment of Law, as law- 
tn} Heir: For it is the ancient Law, Juſtum non 


et al:quem poſt mortem facere Baſtargum, qu! 
#010 Teinip)7e VA ſu Pro lenitiino 5. ebautii ' 
x Inſt. 224. 8 Co. Lol ford s Cafe. 


Hon 


Of Baſlardy: 


' 1405 may be limited to a Baſtard by a 


reputed Name, or not. 


'f 4 Remainder 1s limited to J. Son of . 
though he be a mere Bafta! d, and no Ma- 
Ly the Spiri itual Law, yet if he be repu ted 
bis Son, it 8 4 good Remainder: But if an 
for Life be made, tne Remainder to the 
ofthe Body of J. & or of him bego ten 
[73 Dody of y 5 F. it he hath afterwards 1 
tte Hive, yet this Hine ſhall never ake 
W [ioinainder, becauſe he cannot have the 
oration of Iſſue before bis Birth. 14. 3 
| makes a Feoftment in Fee to the Uſe of 
[cit ol { ife, the Remainder to the Iſſue Male 
'/y Lloyd, of her Body begotten by .4 
16 601 Whether he be lawfully bc -potren 
or not, ia that he be the reputed Son of A. it is 
uſtcienr for him to intitle himſelf, to ſay that 
ne is op Son of the 1214 A. begotren on the 
of the faid Mary Lloyd, and that he is lo 
Jon _— n i eh common Rep utation of the Coun- 
Hough he was not born nor in e at tlie 
of the Remainder granted: And aithough 
ce arciawinl Hives between them which are 
1111/12 to the Baſtard ; for the Perſon who is to 
is certainly deſcribed ; for the Baſtard of 
: Woman is certainly known to be her Iſſue , 
and this is limited to the eldeſt Iſſue. h. 38 
© Liz. Blodwel and Edwards. 
tir rhough a Baſtard be a reputed Son, yet 
not ſuch a Son, in Conſideration whereof 
e can be raiſed, becauſe in Judgment of 
Le be is nullins Filings. I Taft. 123. a. 
By a Deviſe of all his Goods to hi s Children, 
a D1/tard eigne ſhall take a Portion. Moor, f. 10. 


U 


— 


Note: 


Of the es Corifort, Chap. IV. 
No. e; An Eugliſb Merchant living beyond 
den hath Iitye 4 Son by a Womns an of that 
of 58 0 who is an Alien; although by the 
Civil Law Pata ſequitur veutren, yet it i: 
not {o in our Law. for the Child ſhall be of th; 
1 5 C ondit on,; 8 ö the Wh nan was 
55 


2 11 „ 


. IV. 
Queen. 


How the Queca is an exempt Pirſon from ti 


as” 
K ns 1% QUT . ! She z 25 20t 19 nnd Sure re,, 


20 to. be amerced, Yhe i5 to be we by a 
eons te A0t 8-09 Petition, Sho may inform (1 


ber Attorney in Chancery, Queen Confort v7 
Queen Deal 8 in Caſe of Tredfor, how to 


be tried. The I Haw. Jor auy io marry i 
Queeu Dowager without the Kiug's Licence. 
She is io! (ftrained by the Statute of 1 H. 4 

cap. 6. She aud her Tennnts not to pay Tol. 


F ous the Queen be a Feme Covert and a 
tb; . ve * hath Me 4 Prerogative as Me 
Þ thc Þ Sis 19's 8 WW iis | 
The Wiſe of rhe King of England is an ex- 
b Perk; If {from the Xing, and is capable of 


L:nds or Terements of tne Gift of the King, OF, 
and may tune and be ſued is! unt the King. 


— 
— 
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ag 
wwe 
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* 


taxs folely without the King, 2ppeareth by at: 
e: * 2 23 r. 10 18 kef3ro the Conqueſt. 


AY. 's 4 


hat the Queen, as Feme Sole, may give aud 


8 
2 


* 0 


(bob. IV. and Queen Dowager, 


I Fthelfwith Queen of the Merciant, with 
© Conſent of my Eldermen, will give by 
'« trant to Cawolf, my moſt faithful Ser- 
« vant, a certain Piece of Land, being Part 
© "of " my peculiar Power, Cc. chat ! ne may 

ve and poſſeſs at his Pleaſure as long 

de lives; and after his Und and Limit 

ot his Days, he may leave it ro whom- 
ever he will for everlaſting Power and 
3 perpetual Inheritance. And we charge 
1 ſecular Powers in the Name of God 
i Pacher, Son, and Holy Ghoſt, to ob- 
00 _ the orefbid invioiably, Theſe 

V itneſſes ſubleribing and conſenting 
„ rhcreunto, I Etrheldred King of the 
« I Veſt Saxons, | and Burghred King of 
the M rciaus. 


Men the Queen ſueth any Writ, the Writ 
bal nor ſay, It the Queen of England ſhall ſe- 
, &c. for ſhe ought not to find Sureties, 
common Perſon onght to do; for ſhe ſhall 
be amerced. Vid. Fitz. B. de parco fucto. 
A Frotection may be allowed againſt the 
Qucga, bur not againſt the King; neither ſhall 
the « (non be ſued by a Petition, but by a 


(dy 1 
8 } 


Tr 


2 


a Queen may inſorm by her Attorney in 

06 Chon by Englijh Bill, to have a Decree 
made in the Court of the Queen confirmed ; 

th unn the Queen be 2 Subj: ect, MS bath ſhe 
Pre ogy ve with the King, as ſhe is his Wife. 

\Jucen Confort, or Queen Dowager, in Caſe 

Treaſon, ſhall be tried per pares, as Queen 

„Wife of K! ng Henry the Eighth, was, 

22 H. 8. in the Tower of London, belole 

| D uke of Norfolk, then High Steward. 

Plenarty 
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Chap. V. Of the Oneen Conſort, &c. 

Plenarty by fix Montt againſt the Queen, i; 
a good Þica ; albeit ſhe claims the Advowtfon hy 
the King's kndowment. 2 Inſt. 361. 

At a Parliament held 6 H. 6. ir is enacted, 
That no Man ſhall contract or marry him! 
to any Queen of Euglaud, without a ſpeci; 
Licence or Allent of the King, on Pain to lol 
il. his Goods aud Lands. 2 Inſt. 18 | 

[f a Queen Dowager marry any af the No- 
bility, or under that Vegree, yet loſetb not {ie 
her U poity; as Aatharine, Queen Dowager 6: 

alan, married Owen ap Meredith ap Thes 


E. 
doe, Eſq; and yet ſhe, by the Name of Katha 4 


* Queen of England, maintained an Adio 


of Deliuue againlt the Biſhop of Carlifte, 2 It 


5 | 

The Queen ſhall find no Pledges, for ſhe ſal! 
not he amerced. | 

Tlie Queen is not reftrained by the Statute 
of i H. 4. cap. 6. concerning Grants * the 
King, 4 Inſt. 135. 

in the Caſe of a Quar-, Impedit brought | by 

ber, Plenarty is no Pla a, Quære. 
The Queen ſhall pay no > Toll. 
Ii the e Queen's Tenant alien any Part of the 
enancy to one, and another Part to another, 
the Queen may diſtrain any one bart for the 
Whole, as the King may do; but other Lords 
Wall diftiain pro rata. 
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i. Privileges of a Feme Covert. 
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CHAP: v. 


Privileges of a Feme Covert. 


Atortuary to be paid at her Death. She is. 
hn the Statute of W. 2. cap. 25. at 


: {1110725 in Law ſball bind the Wife, or not. 

way not be a Conſtable, though the Cuftom 
„ 10 ele by Honſes. Lapſe ſhall incur againſt 
hr. Lathes not to be accounted againſt her 
i» not Entry or Claim to avoid Deſcent. IWhat 
Privile he the Wife fr all have in Suits, by Rea» 
hy »f the ' Huthand' s Privilege, 


eme Covert dies, no Mortuary ſhall be 

it nid} but if a Woman ſurvive her Husband, 
ans ie in an Houſe for a Year ſole, with the 
Government of a Family, and after dies, ſhe 
ſhall pay a Mortuary, Linwood f. 7. This was 
2rJained by the Conſtitution of Simon Lang hau. 
Ihe Statute of V. 2. cap. 25. a Feme Covert 
ah ſnfant are not within this Statute, to have 
zorporal Impriſonment by Puniſhment by their 
Plea, by TY a Record, and failing « of it. 


2 Inf. 414. 


"at „ in Law fhul bind a Fey ne Co- 
vert, or not. 


if Conditions in Law Gates upon Skill and 
'.nhdence, as Offices of Parkfhip or Steward- 
nip 12 Fee, Tc deſcend ko 4 Feme Covert, it 
= Condition in Law annexed to them be bro- 
en, this ſhall bar her for ever: But if Feme 
Covert be Leſſee pur wie, or Tenant in Dower, 
ed her Husband makes a Feoftment in Fee, 
the Leſſor enters for the Forfeiture, as he 
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Privileges of a Feme Covert, Chap. V. 
may; yet the Feme, after her Husband's Death, 
may enter ; for this is a Condition in Law with. 


out any Skill or Confidence: annexed to the 


Eſtare. 8 Co. 44. Mittingham's Caſe. 
Women in Priſon by reaſon of their * 
cy, have been releaſed upon Bail. Cro. Fac. 356 

She is puniſhable upon a Malefattoribus . 
Parcis, Hob. 95, G7. 

She is impriſonable for Force. Ho. 97. 

- She is puniſhable within the Statute of 15 
#1iz.. for hearing Maſs, and within 23 Elix. foi 
not coming to Church, 

A Woman though the Cuſtom be to elect by 
Houſes) may not be a Conſtable. Cro. Car. 388, 
Prouſe 5 Caſe. 

But Lapſe ſhall incur againſt a Feme Covert, 
if ſhe doth not preſent within ſix Months. 

Regularly no Laches ſhall he accounted to 


Infants, or beme Coverts, for not Entry or Claim 


to avoid Deſcents; yet Laches ſhall be account- 
ed to them for Nou performance of 2 Condi- 
tion annexed to the Eſtate of the Land; for if 
2 Feme be enfeoffed, either bofore or aſter Mar- 
riage, relerving a Rent, and for Default of Pay- 
ment a Re-entry, in this Cale the Laches of the 
Husband ſhaii diſherit the Wife for ever. 1 f. 
1 80 2 


Privileces in Suits. 


If the Husband have Privilege in Chancery, 
it Mall not ſerve for his Wife. P. C. Clerk of 
the Crown in Chancery, and his Wife, as Ex- 

cutrix to her firſt Husband, were impleaded 77: 
Banco; he mos a Writ of Privilege for him- 
feif bod his Wife; & non allocatur; but ſhe is 
not impleadable tal nor her Attendance re- 


qi thre, 


Hat 


p. V. Pri ED of 4 Fur c, 


1 


Husband's Privilege in Actions. 


2nd his Wife, as Executrix of another, and ſucd 
0 te Exigents and at the Return of the Exi- 
” Defendant, Sir Simon, came into the 
Court voluntt and prayed his Privilege, be- 
ewas an Officer of the Exchequer ; & 
:- Curiam, The Deſendant ſhall not have 
his Pri becauſe the Action was brought 
i him and bis Wife en auter droit. Rolle, 
s AY of this Caſe, took thele Dif. 


15 
3 628. 


Where the Defondanes are coming to make Diver tieas 


their ir Appearance and are arreited, as in 22 M. 6. 
20. and where they are ſued in one Court, and 
nusband demands his Frivilege, becauſe he 
35 Ofhcer in another, as in this Caſe, 

. Where he is Defendant, and where he is 
Plaintiff. 

Where he is ſued in his own Right, and 
ere in the Right of another, as in this Caſe, 
in the {irſt of theſe Differences he all have his 
11vilege, in the latter not. Quare, 1! the De- 
cndznt had not ſurceaſed his Time in this Caſe, 
0-caulſe he demands his Privilege at the Exigent, 
„dot before? March, Rep. 149- Leven and 
ir! mon Fanthaw's Cale 

, a Clerk in Chancery, a a Fems, 
ho was Executrix to ber Husband, Debt was 
>: .vght againſt them in C. B. T. P. brings a 
Wait of Privilege to have the Action removed 
Chancery; the Writ was diſallowed by the 
Hurt, and the Defendant ruled to anſwer over, 
becauſe the Wife was joined in the Action with 

the 


7 ht P- t lleges the Wiſe Hall 3 by racks of 


. bronght Debt againſt Sir Slap Faajhaw 
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Who ſhall be deemed Chap. vf 
the Hlusband; aliter, where the Wife comes in 
Aid of her Hushand to follovr the Suit. God, 
p. 10. Dyer 377. Pole's Cale. 

[f the Husband be ſolely impleaded in Bana, 
and he comes with his Wife to the Court to dt. 
fend the Suit, and both are arreſted, th ere ke 
Hall have Privilege. 


XR A VT 


Mio hall be ſaid to be Baron and Feme, or i 
what ( aſs [Ma * 720 ball 2 faid th be Al 


or not. Ia 7 4 pe OG of Ag . Of the Times o 


3 at 07 Di ſagre melt 19 the Marrias 
What fall amount "to fact £gr teen or Di 
Agree ment. 2. [a te Us £ of Affinity 07 Cons 
fanguinity, What Marriages are within th! 
Levitical Degrees or not; with jeveral modern 
Cafes of Precontratts, 


Age. | 
I Conſanguinity. 
In reſpect of< One ngenmty 
| Divorce. 
Proſeſſion. 
I; GE. In former Times, the Marriage c of 2 


E Ward made a confiderable Title in ou! 
F.zoks. I] remember ere Ii b. 2. F. 88. faith, 


A Woman heing Heir fue 4iſpoſirione & afſer/s 


Dominorum bereditate 2 habens mur itari udn [0 
teſt ; but now the Law is altered, and therefore 
ſhall not trouble the Reader with it; only 10 
me obſerve, that in caſe the Lord diſparaged 1 the 

Ward in Marriape under fourteen, that then he 
loſt the Wardſhip. Now there were four Cau(s 
of Diſparagement then look'd upon. 


I. Prot“ 


"hav. VI. Varos and Feme, &c. 


prer vitium Animi, as J1deor. 

45 Pro r vitium Sanguinis, 3s 1 A Villenſis, 
2. A Nurg hey" 1,6 A Mecbanick, Haberdaſher, 
Draper, Cc. 3. The Son or Daughter of a Per- 

1 atcainced of Treaſon or relony, albeit par- 
'or * tor the Blood is corrupted. 4. A Ba- 
| rd. © An Alien, or Child of an Alien. 

P;upter vitium Corporis, as 1. De membris, 
vine one Hand, one Foot, one Eye, ©*c.. 2. A 
DeCormityv, as, ole uint, be lame, crooked, c 
; Privation a 4 blind, deaf, dumb, Ce. 4. Hor- 
nibie Diſeaſes, as Lepraly, Palſy, Cc. 5. Natural 
Imp 00 _ to have Children. 6. Deflowered. 
ter jacturam Privilegii; as to marry 
= ME at to a Widow, whereby be {hould, by 
Nh of the Bigamy, have loſt the Benefit of 
p his Ciergy ; but that Bigamy is ouſted by the 
Statute of 1 Ed. 6. cap. 12. 


Time of the Agreement or Diſagreement t0 
Marriage, when they marry infra annos 
nubiles. 


Ihe Time of Agreement or Diſagreement for 

the Woman, is at Twelve or after; and for the 

Man, at Fourteen or after; and there needs be 

10 cew Marriage if they ſo agree; but diſagree 
en cannot, before the ſaid Ages; but then 


Gu! they Kos diſagree, and marry themſelves to 


it, othe , without any Divorce; and if once they 
10 ore, they can never diſagree aiter. 
j0- f. 79. 2 C00 16 

fore Man at Fourteen marry a Woman at the 


et GEE Wi Ten, at her Age of Twelve he may di- 
be WM 22116, as well as ſhe may, tho? he were of the 
he WF A of Conſent , becauſe in Contracts of Ma- 
„os both malt be bound, or equal Election 
agreement given to both: So it is e con- 

T7 ͤ I 


ver ſos 


33 


at amount, 
to a Difagree- 
ment. 


another, the ho Marriage reſolved to be 


Within the Age of C oaſenc was not (ufficier:, 


and after the Wife at cleven Years of Age 


Luſts of Men. 


Wo Fall be deemed Chap. Vl, 


verſo, it the Woman be of the Age of Conſent, 
and the Man under. 

If a Man marry a Woman, who is within the 
Age of twelve Years, and after the Wiſe dil: 
agrees to the Marriage within the Age of twelve 
\ ears allo; and aſter the Age of twelve Year 
marries with another; now the firſt Marriag: 
is abſolutely defeared, ſo that he may take ar. 
other Wife; for aithough the Diſagreement 


as 


yet the taking another Husband aſter the Age 
of Conſent affirms the Diſagreement, and { 
the Marriage is void ab initio, as it was ad 
judged in Bubington's Caſe. But if a Man mar 
a Woman within che Age of twelve Years 
agrees to the Marriage, and aſter the Husbard 
takes another Wife and had Iſſue by her, th! 
is a Baſtard; for the firſt continues ot with: 
ſtanding the Diſagreement of the Woman anus 
ſhe may not diſagree within the Age of t wehe n 
Years, and ſo her Diſagrecment was void. 1 ]W''- 
Roll. Abr. 341. afte1 
A Femme marrie s with J. S. and within tie WW” £ 
Age of twelve Years diſagrees, and marries tvit! 


09d ; for the Church providing againſt tne 
Change of Luſt, probibits Divorces ; but heft, 
under the Age of twelve Years, is not * 
ſuch Miſchief. Per Noy, Banifter s Caſe cited 
Dyer 17. in HMargine. And by him Marriage 
by Dureſs is good. againſt the Opinion of N.. 
wick, Palmer 52, otherwiſe, by ſuch Allegs 
tions, Divorces would be frequent to ſatisfy tix 


if a Man within the Age of Fourteen taks 
a Wife of Twelve, or more, this is a Marriage 


and they are Baron and Feme de fatto ; fo toi 
* 
fl 


ity 


l Baron and Feme, &c. 


band may have Treſpaſs de muliere al- 
ec bonis virte Trin. 12 Jac. B. R. Brad- 

w and Fletcher. And if the Man COme to 
arten, and make any Continuance of the 


C > ci <S G 


o as it afterwards ſhall not be de- 


3 EH a! * | | 
5 fe 1 
2 


t chey can never after agree to make it 2 
e Marriage, though within the Age of Con— 
0 Quæxe. | 


Debi on Obligation by Baron and Feme; the 
FD -{cndant pleads the Wife had another Huſ- 
« WT ©! if full Life, The Plaintift replies, that the 
Fa bene ad anaos nubiles diſagreed. The Defen- 
1 WT murs. The Queſtion was, If he ought 

© agree or diſagree before annos aubiles © Per 
„I ſhe marry another Husband infra 
2 Bt #241 les, this ſhall be a Diſagreemenc But 
\o Wh © 2d;udged pro Quer. becauſe Cohabita- 


Wich the ſecond Husband all the Time 


ator ing Years of Conſent. Moor 575. War- 
tl tr © fa Feme againſt Balington. =» 
ieh was a Queſtion, if the Death of the Ba- 
de en, before the Years of Conſent of the Wife, 
tne i © gefeat the Marriage ab initio, as Diſagree- 
cr, ent ſhall do, or had diſſolved it without Dif- 
a We ii ince? And per Curiam, It bath diſſolved 
iced d 41 aftirmed it; for the Baron dying, there 
ace i any Marriage; and Sponſulia may be be- 
De © fs Years of Aſſent, but not Matrimony. 
00a WM /-- 742. Sir Arthur George, — 


that | D 2 | What 


Action, this ſhall be a good Apreemen« to the 


if Diſagreement be before the Ordinary, 
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ho [hall be deeined 8 VI. 


What Marriages are within Levitical L. Pre 
vr Kot. | 
N the Statutes of 25 H. 8. cap. 22. and 28 


- 


1 8th of Leviticus are truly ſet down; and net 
only Degrees of Kindred and Conſanguiniry 
but Degrees of Affinity and Alliance are ſe- 
down, and may be belt illuſtrated and views, 
in this SCheme. 


Of the Mau's Part. 


Degrees of Conſanguinity prohibited, or a Man 
may not marry 


on Father *cSifler bis Mother. his Mother's Siller 


a 
kis diſt 21. 


| 
his Daughter, 


5 
rbe Daughter of his Son or Daughter 


Of the Woman's Part. 


Degrees of Conſanguinity, or a Woman mar 
not marry 


her Father's Brother. her Father. } her Mother's Brotie' 


U 


her Brother. 


her Son. 


the Son of her Son or r Daughter, 


Oi 


H. 8. cap. 7. the Deprees prohibited in the 


1 »»> 7 


Clap, VI, Baron ans Femme, XC. 37 | 


Ou the Man', Part. 


] es of Aſhnity prohibited, or a Man may [ 

not mairy 19 

Ingles Wife. | Father's Wife. ] Father 's Wite's Daughter. 199 
t ;rother's Wife. his Wiſe's Sitter, 1 

Y, | . 1 | 

7 1's. Son's Wife, or Wife's Daughter. ; vl 
the Daughter of his Wife's Son or Daughter. — 

Ga the Woman's Part. 19 

wn : 5 . 1 | 
of Alliance prohibited, or a Woman 1h 

. may not marry 44 

os h — Zvi 

ner Aunt's Husband. her Mother's Hueband. 11 
er's Husband. her Husband Brother $0 

ö I 

6 3 ; 1 

ner Daughter s Husband. 1 

l * 

on of her Husband's Son or Daughter, 7 

ie Act of 13 HF. 8. provides for two Things : id 

. lt was againſt the Dillolution of Marriages 0 

7 wmte with bodily Knowicdge, upon Pre- 17 
af Freconttacts; the other by Reaſon of 1990 

„ © brohibirions to marry than God's Law re- 0 

14 ö 5 5 0 4 [© it i 

rech: But that Clauſe about Precontracts is 1 


'_pealed, 2 EG. cap 243. 1 Ez. cap. . 


8. cab. 2% 8 7016. 32 
ate the Statures w hich concern Mar- 
1482 Within L evitical Degrees. 


D 3 Mar- 


| 


* — 
* — —— —p— * Toe 1.4 


CY 


I 2 ſhall be de: ned Chap.) * 


Mariiages between Couſin- Germans, and al! 
Marriages onwards between Coulin-Getmang, 
are by the Statute of 32 H. 8. cap. 38. mad: 
jaw ſul. ES 

All Marriages are lawful which are not pro- 
bibited within the Leuitical Deprees, 

Narriſan married bis Grandfather's Brothe: 
Wiſe by the Mo _ 51d ; this was heid ey 
by the Judges. Paughau's Rep. &c. Harriſon ati 
. where vou may jead excellent Learn 
ing about the Common [. 2w's Conuſance 380 
Marriages, and of the Conſtruction of the Le. 
vitical Degrees. Lide 2 Ventris 9, 


Que ud n habeat 3 propinguiza!: 
cum es qua nomuatim piohiveutur ; And there- 
fore, tho' the Marriage of the Nephew cm __ 
i272 TFT matcitera is forbidden by the ſaid 
Chapter of Leviiieus, and yet the N 
the Uncle with the Niece is not by exprel: 
Worcs pro ER, © 2h the ſame is prohibited 

So Cro. Elia, 298. Mann's Caſe. Mann hid 
married his Wife's Siſter's Daughter, for Which 
he was lued before the High Commiſſion ers 
for ho” ap wens hot expiclsly forbidden by. 
Levitical Degrees, yet beca ule Degrees mor: 

remote are forbi dden, they Gave dentebce go 
1 and he grounded his Prohibition 0: 
the Statute of 32 H.8. cap. 35. and a Conſult 
tion was granted, becauſe the Prohibition is v0 
tO be. if it be u Fichi 1 the L[ Lewitic 27 Degrees . 204 
here it 84 as general, and therefore not good. 

In 5 ter, „ . 43 4- Mich, 21 Car. 2. B. K 
Hey iw. 15 and his Wife againſt Horus 


It was moved for a Prohibition to the Spit 
tua! Court; and the Sugeſtion was, that ae 
Aal 


» 


proces ted there  cxgcommunicate the 


ifts, becau ic the Plat Hr! ff H. had ene Ts 


A. 


ap. J. Baron and Feme, &c. 
cher Plaint cl, who was his laſt Wife's Siſter's 
„ ter; and it was granted. Vid. Moor 907. 
Ku. 531. 
7r0:ius de Jure Belli, lib. 2. f. 137. ſelt. 12, 
Ci OY well, that lineal Parents are 
prohibited, not collateral aſcending or de- 
and to this the Court inclined. 
he Plaintiff ſued one in the Eccleſiaſtical 
Court for marrying his Siſter's Daughter, and 
+ Jſundant prayed a Prohibition, becauſe out 
L vitical Degrees; but it was denied, 
e it is a Cauſe of Eccleſiaſtical Conuſance. 
vin. 404 
fa Man marry bis Mother or Siſter, they are 
and Wiſe until a Divorce. 
tif a Wife take a ſecond Hausband, living 
grit Husband, this Marriage is void by our 
a5 by the Spiritual Law, contra 9 H. 6. 14. 
ue had married the Widow of his Brother's 
n, and the High Commiſſioners adjudged it 
Inceit : But per Curiam, This Marriage is lawful, 
Stat. 32 N. 9. and 28 H. 8. And this Mar- 
de, being within the Levitical Degrees, ſhall 
determined by the Common Law; and ſo 
tte Judges have taken upon them the Ex poſi- 


a 1 of the Levitical Degrees, by Force of the 
: 5 Statute of 321 8. 88 appears by Perſon s Cale 
2 cinembred in Coke's New Entries. Litt. Rep, 
1 156, William's Caſe. | 

' iohibition was denied to the Eccleſiaſtical 
oY Court, in Suit there to diſlolve an inceſtuous 


Marriage of bis Brother's Daughter. Sir Thomas 


A <ngpeſtion was, that Land ſettled on the faid 
Marriage Mould be drawn into Qneftion in the 
| duritual Court; but no | Prohibition was granted 
K n Collet s Caſe ; for UPON ſuch Pr LELENCS, inceſtu- 


Wa. 
\+ ri D 4 cl. 00 


S Nitber Mau- 


2 Jones 191. Margatrid:'s Caſe. Though the 


riage be <vith- 
in the Leyit- 
cal Degrees, 
determinabls 
hy the Com- 
mon Lay 


— 


81 PPP egg 
2 


1 


Perſons fre- 


contented, cr 


* 


77 


2 . Niete, 6 
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ho ſhall be deemed Chap. VI. 


ous Marriage may be ſhelter'd; and this Matter 
lies pioperly in the Spiritual Juriſdiction The 
Cale was, Collet's Wife was the Siſter of his for. 
mer \ife, now dead; but _ Information to 
the Court, that the Suit in the Spiritual Court 
was only a Contrivance of Cellet to gain bin, 
Power to diſpoſe of the Eſtate; and Collet, the 
F ather, at firſt Iuſtance had confeſſed the prive 

farriage, m the > Spiritual Court was ready t1 
give Sentence for the Divorce upon his Confet- 
lion without 1 Evidence: The Court pro- 
poſed there ſhould be à Trial at Common Law 
upon a fcigred Action, wherein the Iſſue ould 
be, Whether ever Codet was married to the dit. 
of its Wiſe 7 Which bein — refuled. Day Was 
given to fhew Cauſe why the Prohibition ſhovid 
not be granted, and Proceedings to be ſtayed in 
the Later itt, and 10 from Term to Term. Sir 
Thoms Joa s Rep. 213. Collei's Cale. 

Alt o' by the Sine, 2 H.S. cap. 31. all Per- 


ſons are allowed to marry that are without the 


[ evitica! Degrees; yet Perſons precontracted, 
or under a perpetual Impotence, are prohzbitcy 
to marry. 2 Vent. 15, And to marry his Brother 
Wiſe, or the Wife's Sitter, is prohibited by the 
tarute, and not by the Levi. tical Law. 2 Lent: 
The marrying a Man's Wife" s Sifter was lor 


bidde en only dus ing the Wiſc's Life by the Alo- 


fſaical Law; ior the Words of the Text, 18 Levi 


? 
v. 18. are, Neither Halt Mu take to IVije her 
f ! ' — «a * 17 N - , 8 2 
. Tis. Pa 19 IP) 2X her, T0 22 Ef 4 29e he; 25 akedpejs 5, Ow 


frtos tho other in her Life-time ; for * 


with non-ptohibit ed Fe erſons was allowed! 
i 

Marri-ges in the aſcending and deſcending 
Lines, are prohibited 8 Limit, but not © 


5 q | a 5 
between Collatetals. 2 Leut. t. 18. 


9 » 
918 
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nagelt, 3 ro be without the Levitical Degrees. Court. 


void Lud 'N fra 1 it. Divorce. 


Canon, er a Nun; it was held in our Books, 


tif a Man marties a Nun, or a Monk mar- 


1 (tz | ones fx. m, as was judged in & and 1 


303, only for Contempt Inſt an Edict of the 
Chuich, which hath pre ohibited crnal Co pula- 
n, before che Efpoufals ſolemnized in facie 


11x07 fuertt, and ſhe contract her lelf, the 


ore the Einoulals celehrated. Iyer 170. in 


nn, VI. Baron and Feme, &c. 47 


- Eeclcfiaftical Courts may take Conuſans Courts of um- 
' puniſh Perſons marrying within the Le- Ven Law de- 
fe {078 

Srees 5 but Cannot Dc termine what 15 mine cubhat 

is within the 

die Leviticalt Degrees and what not; and 1 evitieat 

Jing'y the Judges will grant a Prohibition prees, not the 
tothe E "lefaſtical Courts, A. Hp 2 Marriage is Spiritual 


22. 


Yiy ooo declaring the Marriage to be 


Aso Profe 1 that is, when one is regular 
nd profeſt under certain Rules, as to become 
ne ot the four Orders of Friers, or a Monk, 


if a Deacon or Prieſt take a Wite, the Mar- 
age Was not void, but voidable by Divorce 2 


oth an othe er Woman, the Marriage, is void, 
the Iſſues are Baſtards, becauſe they were 
{ Perfons in Law, and are under a Vow of 
tity, 1 Int. 138. 12 C9. 8. 
t an (door contract Matrimony, this is good 
'$ 1 ale, | Jac 1. cited in Siaerf. Scot and 
x C21 


Precontraft. So n 


In « Conſtruction of the Civil Law the Wife is Matrimonial 
| fore the Eſpouſals by Contract; for it pes Gi: WE 
7 4 off- 
dave Carnal Copulation after Contract, they, U 


| MEATS aud 
J not be puniſhed for Ad: QITECTY-ON Forni CA bory. 


5 

s 
9 p 

* 

— 

— 


ONE 5 117 
egacy be given to a Woman 
(demand the i eg acy in the Spirit ua! Courr, 


( — E 1 A P. 


„ 
#- 22 5 n. 


How Marriage ſpall be tried. Ch ap. VII. 


CHAP vl 


Trial of Marriage, 


ire » aud in what Caſes Trial of Martiage fol 


be by the Biſhops Ce rlifar ite, aud where in Pa 


Of th? Iu: 1 aunque accyrple en loyal matr:- 


mony, where to be tried, If the IjJne l 


whether ſhe be a Feme Covert or Feme _ 


ere to be tried, aud the Reaſon of the { 
ference. The Diverſity between a 1 0 


itt Right aud a Marriage in Pope; 108-0 de 


Facto; and the Conſeque. ice of the Di: 


ſety. 75 Day and Place ly omitted tu th, 


Biſhop * d Ce Certificate 1 if - 706 A. The . 


the Bi, 0p 5 Certi ficate. "The Credit the Lav 


gives 10 it, 


& * ACCET ply 6 74 Joyal Matrimiow 73 Divorces. «+ 


Atrimonial Cauſes are of Spiritual Cogni 
Zance, as tne Right of Marriage, N un- 


(C7 


Lunting's Caſe, 7 Cu. 44 And ſo Baltardy 95 
neral, but not the Conſequents or Apparte- 
nants of Mar:iage, as the Age of Co ſet ita [ 


be cricd at Common Law. $9 it is ſaid 48 E.3 


18. Al] Matters of Marriage are not matrimo- 
nial, ſo as to appertain to the Spiritual Court. 
And Fitz h. N. B. 644. a. takes a Difference be- 


A 


t veen Aions for Money given in Marriage, 
and given by reaſon of the Marriage. In che 
laſt Cafe the Spiritual Court ſuall not have Cog- 


nzzance, though in the fizit Caſe it ſhall; be: 


caule it is not Matter 327 occaſion! ng ch 
Marriage, but as Reward of it, $1d, 115. 


her. 


= 


hop. VII. How Marriage Hall be tried. 


ere, and in what Caſe „ Trial hall | be ty the 


5. 7 = F Artificate, Or i Pais, 67 Kot. 


Nie Right of Efpouſals is evermore triable 
12 Bilnop's Certificate; as if the Iſſue be ac- 
en hal matrimony or not; this is triable 
„the Biſhop, and not per Pais. 7 H 4. 25 
19 1.6, 18, So if ſuch Iflue be in . Writ of 
Dover, it ſhall be tricd by the Biſhop; ſo in 
23 APPS al: But whether a Woman be a Feme 
Cave! 7 loie, is always triable per Pais « So 
it the 1 {ue be Wife or not Wife, married or 
t married, it is triable per Pais. 7 H. 4.25. 
!f 2 Feme and her Husbaud bring Treſpaſ: „ 
Neat fon Prem: ſhall be tried per Pais: So if 
eme covert bring Aſſize, as a Feme ſole, if the 
nant faith, ſhe is a Feme covert, it ſha'l-be 
tied by the Affize. In Aſſize by Baron and 
ne the Tenant faith, that the Wife is the 
Wie of a Stranger. The Demandant faith, 
the Marriage between them was within the 
age of Cor lent, and after at twenty Years of 


55 \ge fie took him to Husband, & u, ja Feme, 
5 and not TON Wife of a St nge 3 this ſnall be 
BY tried per Pais, 49 Ed. 3. 17. b 

65 1 N 3 491 { 3 1}. 1bet Goodcheap's 
No” | De _ the Defendant pleaded ne nngues 
"es couple cu Loyal Matrimony ; whereupon the 
be- Haintiff e and it was held to be an ill 
855 lea, becauſe it Pats the Matter upon Trial vp- 
bs an Certificate; but the Plaintiff might have 
08,” haps no Marriage in Fatt, for that would 
oy - Ne e bet n tried per 7.75. judgment, pro Quer. 
che _ 27 


- - 


Ct 8 N 7 k 
ln a Cui in vita, if the fac ba whether the 
Alhlenor Were her Hus Hand,! 18 hal! be tried Per 


Pais 


43 


Ne unques 
accouple, 
held to be an 

ill Plea in Debt 


44 How Marrinze ſhall be tried, Chap. VII 
Puig, for the Action lies, if he were her Hul 
— hand 2½ 5 £40 

Ina Wrir by I,. C. and M. his Wife; if the 

Iſlue be e ſhe were the Wife of V C 
Abatement of the Writ, this ſhall be tried 6 

Pars. 39 E. 3. 16. 

Whether x In a Writ of Covenant to aflure certain Lands 


Mary "ee be within twenty Days after the Marriage folem- 
ſele see nized between A. and B. If the Iſſue be whe- 


. le tried 


per Pais, ther there were any fuch Marriage ſolemnized 


or not, this mall be ri por Pais, and nor by 
the Ordinary. Mich. 4 Jac. B. R. Fletcher and 


A. F. 


It A. Covenant with P. that if B. marry with 


the Daughter of __ rite & legitime ſecundum Le- 
bo Eccl:hajticas, be will aſſure to B. a Copybold 
Eſtate. B. by _— b. 8 e of Covenant, and 
alledgeth that he vite & legitime eſpouſed the 
Daughter of A. upon whe Illue was joined, 
and found for the Plaintiſt. Exception was ta- 
ken, becauſe it ought to be tried by Certificate 
ard not per Pais: Sed non allocatur; for the 
Marriage 15 anly in Iſſue, and that is the Sub- 
ſtance, and not whether he were lawfully e 
8 for the Legitimation doth not come in 
Queſtion; and it was held ſufficient for the 
Plaintiff to all edge a licet ſæpius requifitus with- 
out giving Notice of the Marriage ; for he ought 
to take N ot ice at hls Peril. Cro. Fac. 192. Eletchu 
and { 4 yaſer. 
Neher Co. It rhe us | de whether the Church is void 
der re, or o or not void, this ſhall be tried per Pais; but 
1 'd whether a Church be fall or not , ſhall be tried 
wy accouple by Certificate; ſo if the Iſſue be whether ſuch 
en loyal ma- a Woman be covert or (ole, this ſhall be tied 
trimony by per Pais; though the Iſſue whether ſuch a Wo— 
tie Biſhop, and man was Age = on loyal matrimony ſhall be 
the Renſon of 25 


7 
cri: ti * i be 2 7 Jj- 
the Diverſity. © ed by Cert Weate'; and the Reaſon of the Di 


2 verlity 


, VII. How Marriage ſhall be tried. 25 
verluuy in both Caſes, is this; Voidance or not | 
ince, à Coverture or Sole, are Things no- 
15 to the Country, and diſtinguiſhable by 
hom: but Plenarty and loyal e ate 
or Things w thin the ir Cognizance: For though 
; Woma lie with a Man as her Husband, yet 


thy Corntry cannot judge whether they are la. 
n narried or not. Sid. p. 39. in Watſon and 
JI tker*s Cale | x3 
5 do is Nutri 77. If Iſſue be, whether ſhe 
| WE +: Wife of ſuch a Man, it is to be tried per 
© 


i: and if ſhe be Wife de fatto, ſha!l be tried 
W +» 1: fue; but Loyalty of Matrimony is to 
| be tried by the ziſhop, by Certificate, 

4 Trim. 13 Car. 2. B. R. In Debt on a Bond to 


Money at Marriage, wngues accouple does not 
err chen igbt of Marriage in Queſti ion. Ex- 
, caption Was taken; it is not alledged that the 
— bas married at the Time of the Bill; but 
WW > being joined upon married or not married, 
e e Verdict this fall be aided, there being a 
= "ou Negation and Affirmation. 1 Glaſcocł 


A . a I | Morgan. 


Ir Now the Difference between a Marriage in Diverty be- 

ic WW ieb and a Marriage in Voſleſſion is much to tween a Mar- 

-» WH |}: c£04:ded, and ought to be carefully attended 52 #7 Right 

1 and s Marth 

:- Marriage in Poſſeſſion is ſufficient always in _ 2 eſſe 
a Things and Cauſes, efpecially where Conſequence 

id 2 bofleſſion of the Wife is in Queition: But een 

tere the Poſſeſſion of the Husband is in Que- Pleading 

-4 Ttions there Marriage in -Right ought co be; 

ch 4 where Marriage in Pofleſſion falls in Aver- 

d ment, there it ſhall not be tried by the Bi ſhop, 

o- 25 in the Caſe of Marriage in Right, where nung 

be 9 is pleaded, but in Pais, For in Caie of 

i- Wite in Poſſeſſion Rang accoupl- is no Viea, 


ity but not. his Wiſe: So is the Caſe 12 Ed. 3. 
| WE - 


8 as as Ei 
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46 How Marriage ſhall he tried. Chap. VII. 


Br. 481. A. brought an Action of Trelpals 
againft B. and C. B pleaded that C. is Wife of 
the Ulaintiſt, and demanded judgment of the 
Writ; the Plaintift in his Replication ſaid nung 
acce 505 and this Replication was not allow. 
ed, but be was driven to {ay not bis Wife, 
for if C. were the Wife of the Plaintiff in Pol- 
ſeſſion, or by Reputation, ic is ſufficient to 3. 
i bate the Writ. 
N 1 | Upon Marriage de jure tmfra anno, nubiles, 
5 the Husband be murder d before his Agreement, 
the Wife ſhall have an Appeal of Murder, or 
„ a Writ of Dower. 
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bat 90 the Certificate of tbe Bijhop, and the Retuin. 


E, and his Wife demanded her Dower of the 
Lands of IF. S. her lormer Husband. The De- 
ſendant pleads nunq accouple en loyal Matrimo— 
23. The Iſſue was, Quod ſuit accouple en liyal 
Matrimony ; thereupon a Writ was awarded to 
the Biſnop, who certified that ſhe was ac- 
coupled in vero matrimonio cum pred, W. ſed 
clandeſtine, & quod W. & E. thori c menſæ par- 
ticipatione nondum cohabitaverunt ulque 1: 
mortem prad. W. Upon this Certificate ſudę- 
ment was given for the Demandant. Error al. 
ligned was, becauſe there was neither Day non 
| Lace of the Marriage mentioned in the Bi- 
1 | The D's s Certificarce. Sea nou allocatur. For the 
| Day or Place of the Mari iage is not materia, 
for it is not iſſuable, becauſe the Certificate 
from the Biſhop is concluding. 2. It was al- 
ſigned, that this Certificate is not good, be- 

cauſe it doth not aw er co the Words of the 
Hue, which was a*ung' accouple en loyal wa- 
: he ought to have anſwered, Orod 
uit copulatus in legitimo mutrimonio; but he 
ſaith, 


„ + 
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VII. How Marriage Gal he tried. 47 


uod vero matrimonio, Jed clandeſtino, 
but argumentative that they were 
e married, their cohabiting at Bed and 

Sed noa aMocatur : for vero matrimonio 1 
good as Agitimo, and though it be an- 'W 
i it doth not viriate- the Marriage, and 


other Words prove they continued as Ba- 
mand Femme, Cro. Car. 351. | 1 
rit of Dower, upon an Iflue » 1 4 


le, Cc. it a Writ iſſue to the Biſhop t 
| fy 7c. and he certifies that the E 
I Years, 10 Months and 20 Days of 
od the Wife of 16 Years of Age inter- 
n facie Accleſia, and lo they were ac- 
e loyal matrimony; this is, not a good 
:ihcate, becauſe it doth. not give a full An- 
wer, to the Writ, whether they were accoz- 
ple e ay, al inatrimony. Dyer 312. 
ent if upon fuch Writ and Iſſue the Biſhop | 
that he had made diligent Inquiſition 11 
Matter, by which he had found by la w- 10 
| Proofs that the Woman at ſuch a Place in | 4 
nas accoupled in loyal Matrimony to the 


j 

i ' Husbind mentioned in the Writ; this is a 

1 | | Certificate, although it was objected that 

2 '10u/d have certified his proper Opinion, 

_ only the Inquiſition, for he had not I! 
. :rtified ſo much as the Writ requires in Effect. 1 
i- Dy 368 7 
$ Ch e Plaintiff brought a Writ of rationale. 

; a a bouorum àagainſt the Executors of the Huſ- 

e band, and demands her Part of divers Goods in 

C. ain. The Defendant plcads, x unquie accon- 

8 ey 4 loyal matrimony; upon which a Writ was 

8 awarded to the Bithop of Cheſter, in whoſe 

_ Dice the Wife pleads the Marriage: The 


4 uintift, who had the Carriage delivers it to the | 1 
hop, and prays him to examine it; upon | 
| which 


j 
: 
3 
1 
9 
15 7 
f 
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Ihen Marriage ſhall be tried, Chap: Vit 


which, and Notice given to the Defendant, be 


did examine divers Witneſſes; afterwards the 
Plaintift ſeeing the Biſhop incl nable again 
him, took away the Writ from the Biſhop's Se. 


cretary. The Defendanc takes another Writ 


without Motion in the Court, Teſte the {ame 
Term; upon which the Biſhop, without other 
Examination, and without Notice of this !: 
to the Plaintift, returns under his Seal Epiſco. 
pal N'unque loyal accouple ; and the Defencan 
thereupon prayed Judgment, Per Curiam : The 
Writ taken out by the Defendant without Mo- 
tion was 1regular, but by the Prothonotarics the 
Irregularity was in Defect of Notice to the Plain. 
tif. In this, Caſe the Plaintiff had two Chil- 
dren by the ſuppoſed Husband, which were by 
this Certificate made Baſtards, although reputel 
legitimate before. Sir Thomas Jones, p. 38. 


A Certificate of Marriage by the Biſhop is 


peremptory, the Marriage being at Utrech be- 
vond Sea, and certified under the Seal of the 


Minifter there, and of the faia Town, and that | 
they cobabited two Years together as Man and 


Wiſe, was held a ſufficient Proof that they wet? 
married. Cro. Fac. 542. in Alſop's Cale; 
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CHAP, VIII. 


sc, and the Conſequence of it 
\ 9 by Law. 


8 * | . 
Here Alterations are made by Marriage as tro 


Names of Dignity ; as t6 Change of Name 


[ oz ates deviſed. [here or in what Caſes 
0 \\ſarriage hall amount to a Countermand or 
— vocatien of Livery or Attornment, If 
0 larriage be a Revocation of a Mill or Coun- 
1- wand of Arbitrament. If Marriage be 
l- a Hreuch of a Condition by Hay of Dif- 
1 e, A Lady of a Manor marries a Co- 
el prholder, if it be a Suſpenfion, In what 
| Coles Marriage is a Releaſe in Lau, or not. 
18 Huna Jay lor marries u Priſoner, if it be 
= n I ſcape or not. Where à Term is extintt 
he 's the Intermarriage or not. In what Caſes 
hat he Husband ſha id Alli; ' Wif 
N ea band ſhall be f. 10 Aue of 700 Nife 
ere | 
Lu Alterations are made'by Intermarriage, 
Woman that is noble by Deſcent marry As 1% Namss 
e that is under the Degree of Nobility, J Puig. 
© ihe remaineth noble {till ; but if ſhe gain 
-r Nobility by Marriage, ſhe loſeth it, if ſhe 
under the Degree of Nobility; and ſo 
i 1.2 1tule to be underſtood, Si mulier nobilis 
\ P. 14/741 1gaobili, definit efſe nobilis. But if a 


Dutcheſs by Marriage marry a Baron of the 
„ ſhe remains a Dutcheſs, and loſeth not 
er Name, becauſe her Husband is noble. Et 
{io de ceteris, | | 


E 1 A 


| 
1 
a 


Fo 


As to Dewviſee; 
deviſes his Lands to his Son in Tail, and 3t he 


bavirg chan- 
ged theiy 
Name by 
Abarriage. 


very within 
$5 Ver N #168 
re red þ Oy 
Harviage. 


Alterations conſequent Chap. VIII. 
A Man had iſſue a Son and a Daughter, and 


died without Iſfue, that it ſhonid remain to the 
next of his Name, and died: The Son died with- 
out Tilve, the Daughter being then married; 
and the Queſtion was, Whether ſhe ſhould have 
the Land. Per Curiam: She ſhall not; for fhe 
bad loſt her Næme by her Marriage; but it ſha! 
go to the next Heir Male of the Name, Alter, 
if the had nor been married; for then the ſhould 
have had it, for ſhe then was the next of the 
Name. Co, Eliz. 5 32. Bon and Smith. Aud f 
was Joss Caſe, Cro. Elix. 576, Jobhſon 0 
viſed Lands in Tail, the Remainder to the nex 
of his Kin of his Name; and at the Time of = 
Deviſe, the next of his Kin was his Brother's 
Daughter then married to F. & The Deviſor 
dies; the Tenant in Tail died afterwards an 
Iſſue: This Daughter ſhall not have the Land 
for ſhe is of her Husband's Name; but if ſhe 
had been unmarricd at the Time of the Devile 
and Death of the Donor, tho' ſhe had been mar- 
ried at the Time of the Death of the Tenan: 
in Tail without Iſſue, yet ſhe ſhould have had 
the Land. | 

As to Alteration of Eſtates, Lide Tit. Moieties, 

As to the Goods and Leaſes of the Feme, 


Lide infra. 


As to the Alteration of Actions, Vide Ti, 


Abatement. 


{ ſhall only at preſent conſider, 


I1here and in what Caſes [ntermarriage ſhall a- 
mount to a Counter mand, Revocation, Releabe, 
Sufpenſron, or Ns eee 
Two Women were oint-tenantsin Lee, one 2 of 


them made a Charter of Feoftment to J. & ard 
Livery 


. VIII, zn Marriage. 51 
„ within the View, and afterwards, before 
1-4 executed, marries. Per Curiam + This Li- 
-, was well executed after the Marriage, for 
o intereſt paTeth by the Livery within the View, 
„ eh carnot be countermanded; the effectual 
Part of it, Go and enter and take Poſſeſſion, was 
i = Marriage; though the Eſtate be in 
the W. Lie till Entry, ſhe hach put it in the Feof- Pleading, 
ics Power, and when he enters, it hath a 

:o Retroſpect to the Livery, and ſhall be 
11 02.c4 as a Feoftment when ſhe was ſole. 
ent-. 186. Parſons and Peras. 

{1ta Livery by Letter of Attorney, is revoked 

larriage; but Livery within the View is a 
preſent Livery. 

a Feme fole Leaſe for Life or Years, and Atrornment, 
el grants the Reverſion to B. and afterwards 
takes C. to Husband, this is a Revocation of the J 4 &# 5 


id, Grant; {o that nothing {hall paſs to B. by the A. c. 16, 
be Attorntaent of the Leſſee afterwards, becauſe 
iſe by : {n:ermarriage C. is leiſed in the Right of 
ar. 's fe, and had a Poſſibility to be Tenant by 
ant the 3 2 R, 2. Attorument 8. Vid. 4 Co. 
12d 50. Force and Hembling's Caſe. But if A. the 


"e, aſter the Grant of the Reverſion to B. 

\jaken B. to Husband, this had not been any 
Kevocation of the Grant, but that the Leflce 
| abt! have ſettled the Reverſion by Attornment 
erwards, becauſe the Husband may not have 
better Eſtate by the Intermarriage, than he 
Pall k ave by the Grant. Ibid. 
A Woman deviſeth Lands to 4. and his Heirs, Deviſe 
f [he '2rvive her, and aſter ſhe intermarries with 
e ſaid It was agreed per Curiam, that by 

king him to Husband and Coverture at 
Tis of her Death, the Mill is counter- 
neo! ae it being her own Act. 4 Co. 61. Force 
* ard Ind Hemblang. 
wm E 2 1 


| 
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Exchange. 


— 


Arb ſtrantent. 


at all Times, upon Kcqueſt, . do ſuch Act and AG 


1 7 Tat ane 


Alterations conſequent Chap. VIII. 


It two Women exchange Lands, and one 
marries before Entry, this ſhall not defeat the 
Excl bange. | 
If 4. of the one Part, and B. and C. a Fems 
ſole of the other Part, ſubmit themſelves to the 
Arbitrament of J. L. and afterwards C. takes 
5 to Husband, avd after the Arbitrator, before 
any Notice of 3 Marriage, makes an Award 
that H. and C. ſhall pay 30 J. to A. yet this {hall 
not bind 7. S. and C. his Wife, nor . for the 2 
* by the Marriage of C. is revoked az il 
; Bealſo ; and this alſo without Notice. 1 Bal 
7 231. Nite and Gifford. So is Saccum“ 
Caſe, 4 Keb. 865. In Debt on Bond to ſub- 
mit to an Award ; the Plaintiff on Oyer pleads 
the Intermarriage of the Wife with the lain. 
tift before the Award; to which the Defendant 
demurred. Per Curiam: Marriage is her own 
Act, and was a  Nevocarion of the Power given 
to the Arbitrat 
A Widow bin Ps herlelf ia a Bond conditioncd, 
that if the [aid Geer * Time to Time aud 


S 


r the conveying of ſoch Meſſuage, Cc. and 
for ſuch Eſtates, Oc. The Obligee tenders en 
Aſſutance, . was not according to th? 
Condition, but didered in the Limitation of the | 
Eſtate, and the Obligor refuſed to accept it: Wu 
She afterwards married, and the Queſtion v/5%, M2. 


> 4 Breach of If the Marriage were a Breach of the Conditiot, 


the Condition 
a; to Diſabi- 
tity. 


19 n l * * 
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ſhe having Gilabled herſelf to make a Conve 
auce, and the Baron is entitled to be | enant by LY 
the Courteſy, and yet it is but a Poſſibility ; ani 


the Court adviſed = Defendant. to make U 3 
ood Conveyance, Vas edwal .. 
8 4 n V GE j Ar .- 463. 7. LH 34 Wow! 


ard OWW-4, : KT 
A Feme ſole ſeiſed of 2 Manor Wie n the 
1 4 


were Copyholds; one of the Copyholders ma . ud 
4 Py * * &- bY © 
1 riet 
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Chap. VIII. po- Marriage. 


irn the Feme, the Copy hold is ſuſpended 
cr Intermarriage. Godb, 11. Cro. Elix. p. 7. 


Areeme nts | betroeen the Husband and Wife, 
ad 7 101 OT £ e EXE CE £ rnomilhed by the Mari 1 idge. 


commonly held in our Law Books, that 
-:nent between Husband and Wife before 
\[1criage is extinguiſhed by the Marriage. Hob. 
Sui and Stafford; but with this Diverlity, 
8 the e Cale of the Lady Pridgeon in Chancery. 
g a Widow, upon her Marriage with 
Pridgeon, ſuggeſts an Agrcement pre- 
0 e Marriage between him and her, 
on ber behalf, That notwithſtanding 
[art riage, the Rents and Profits of all her 
| Eſlate, and what perſona! Eſtate and Goods 
gad ſhould be at her own Diſpoſal; but the 
ucorsof Sir Francis claimed them: And the 
(el Baron Hale, who aſſiſted at the Hearing, 
\-clared, That though where an Agreement is 
+> ween Baron and Feme before Marriage, that 
e may by her Will diſpoſe of Part of her 
de or fora Thing which is fature to the Mat- 
160, ſuch an Agreement was not diſſol ved by 
th. Marriage; yet Where an Agreement is to 
A ecution during the Coverture, as was in 
:£ Caſe of the ſaid Lady y there the 
Martjage extinguiſheth ſuch an Agreement ; 
0 they concluded that the Plaintiff had no 
und of Suit Cafes in Chanc. 117, 118. Smith 
an Srafford's Caſe was upon Speech of Marri- 
between A. and S. He promiſed, that if ſhe 
«201d marry him, and he died before her, he 
(4d leave her worth 190 /. She married him : 
Ny whether the Promiſe in Law was releaſed 


by t 11s Marriage was the Queltion. And it was 


Judged contrary to the Opinion of Hobart, 
V3 chat 


73 
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Alterations conſequent Chap. VIII. 
that it was not releaſed, not being to be per- 
formed till after the Death of him that mede 
the Promiſe. | 

The Lady Darcy being a Widow, and 8 
of a Jointure of 700 7. 0 Annum, agreed ut. 
marry Mr. C. and he, before the Marriage, 
greed with her by Writing, that it ſhoyid | 
iawfol for her, or ſuch as ſhe ſhould appoint, Jy. 
ring the Coverture to receive and diſpoſe «! 
the Rent of her Jointure as ſhe pleaſed ; andtiy 
Deed was put into the Hands of H. her Agent. 
They married, and for ten Years H. received 
the Rents, and with the Approbation of t 
Lady paid the fame to Mr. C. He died, the 
Lady exhibits her Bill to have Account from 
H. and made Title to the ſame by the Agree 
ment. Per Curiam: The Agreement was ex- 


tinct by the Intermarriage. Cafes in Chan. 


EYY . 

$9 if Baron and 1 leaſe at Will the Land 
of the Wife, rendring Rent, and the Husband 
dies, yet the Leaſe thail continue, 1 Ist. 55. 6. 

if Feme Obligee take the Obligor to Husband 
this is a Releaſe in Law; ſo it is if two Fees 
Obligees, and one e takes the Debtor to Hus 
band; but if the Feme Executrix take th. 
Debtor to Husband this is no Releaſe in Law, 
for that would be wrong to the Dead, and 


in Law work a Dewvaſtavit, which an Act in 


Law {hall never work. 1 IIſt. 264. 6. 

As to Marriage being a Releafe in Law of an 

I ſumpſit, Vide Heb. 216. Smith and Stafford, 
and 2 'Sid 58. & poſtea. 

Intermarriage repeals her Submiſſion to Ar- 
bitrament dum sola. 3 Keb. g. 

Flat's Caſe Ploꝛod 17. 4. If 2 Woman be War- 
den of the Fleet, and one that is in Priſon there 


marry her, he 1 Is thereby out of Priſon, and he 
| Law 


Chap p. MI. pon Marriage. 
udgeth him thereby to be enlarged, be- 
aule it is repugnant, that he, as her Husband, 
ould have the Cultody of ber, and ſhe, as a 
the Cuſtody of him, cited 2 Vent. 19. 
on of Debt for Rent upon a Demiſe of 
v Indenture made by the Plaintift to 
An, the Defendant's late Husband, 
who lied inteſtate, and tne Action was brought 
agatnit the Defendant Elizabeth Acton, as Ad- 
iniſtratrix. 
11 „ Defendant pleaded in Bar, that before 
ef marriage with the ſaid John Adlon, he 
by ais Vriting obligatory became bound to the 
} -11z.abeth whillt ſole, by the Name of E/:- 


bord » Regnolds Spinlter, in the penal Sum of 
„ „ end exdem Elizabetha cum tude Fo- 
A . it, efſet cum Condition? praditt ſcripto 
= ,gntori9 ſubſcript. recitando, T hat whereas 


larriage was intended between the ſaid John 

| an Elis ade h; then if the ſaid Elizabeth ſhould 
ben to ſurvive the ſaid Joh, and he die be- 
e her, then if the ſaid John Acton ſhould 
Kare, or * 25 Heirs, Executors, or Aſſigns 
| ould pay to the ſaid Elizabeth, her Execu- 
Adi niſi or Ailigs, the full Sum ot 
2 /. within one Month after the Death of 

the | aid John Aclon, then the Bond to be void. 
1 hat afterwards the Marriage did take Ef- 
and Johu Alon died inteſtate, and did 
et leave to the ſaid Elizabeth the Sum of 
. or one Penny thereof; and that ſince 
Death the Sum of 106004, or any Part there- 

»f, 43th not been paid by the Heirs or Aſſigns 
the ſaid John; and that on ſuch a Day, c. 
Admin tration of the Goods and Chattels of 
e faid John was by ſuch, &c. committed to 
ner; and that afterwards ſeveral of the Goods, 
Which were ber Husband's Goods, to the 
E 4 Value 
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Alterations conſequent Chap, VIII. 


Vaio of 230 J. and no more came to het 
Hands, which Goods The doth retain in ban 
of Satisfaction of the Bond aforeſaid. 

The other, which was the chief Point, vs; 

\\ pig the Intermarri ige of the Obligor was 

the O gs had extinguiſhed the De bt 2 

And after leveral Arguments at the Bar, th: 
Court, conſiſting of three Judges, gave the; 
Opinions Seria mo ; and Gould and Tito 
Juſtic es) were © Opinion, that the Bond was 


not deſtroyed, nor the Debt extinguiſhed 


the Marriage. 
The) agreed, That all Contracts and Debt. 
u preente, though they are to be performed Ol 


paid 2 fu: uro, eſpecially when a certain Day of 


Payment is prefixed, fuch are all extinguilhe, 
by the Inter-marriage ; Nay, if it is upon ſuch a 


E ant?! Fency, which might poſſibly bappen du- i 


ring the Coverture. 

But there are ſeveral Things, which upon [- 
veral Occaſions are kept in Cuſtodia . 0 
reſerve a Right; and a Suſpention of a per.. 
Action doth not always 5 extinguiſh that Action. 

Modus & conventio vincunt Legem, and 19 
Fiction of 1 thai! work a Wrong; if a Fems 
Executrix marrieth the Debtor, yet the Law 
preferves the Debt, Jeſt a Wrong ſhould hap- 
pen to the Creditors 

Now in the principa Caſe, this Bond was 1 
Provifton for the Wife in the Perſonality, which 
theTaw will preferve for her Livelihood, as wel 
as it preierves her Dower, which is in the Rezity. 

Where the Deltec takes the Delos to be he. 
Husband, tis reaſonable that the Debt ſhould 
be extinguiſhed, becauſe it ſeems to be the 
Agreement of the Parties that it ſhould be to; 


but here it is exprefsly againſt the Intent of the 


Parties, that the Debt ſhould be extinguifhes, 
A114 


_ 


'y 
4 


D proceed. Carthew 


Chap. vill. hom Marriage. 


4 the refore the Law will | preferve it and not 
47K 2 * (Ong. 
1 t there is no Difference in Reaſon be- 
ena Bund with a Condition before Mar- 
and 2 Promiſe or Covenant before Mar- 
-: amt by the Caſes in rhe Margin it ap- 
that a Releaſe of ail De: 1 will not 
e 4 Ben with a Condition upon a Con: 
* and not broken. 
C. J. was of a contrary Opinion, 
be «uſe 1 ; * was in the Cale of a Bond with 3 
(dition, which was diſtin& from the Bond; 


(Hheretore immediately upon the Execution 


he Bond, there was a Debt in praſeuti, 

till cvills, and the Condition is ſubſe- 

ent to the Bond; and he relied upon Hes 

5 Kep. to make out the Difference be- 

001 Covenant, a Promiſe and a conditional 

"ond, and a Bond with a Condition in Nature 

of 4 12H "(11 ance ; 

> De ſendamt doth demur, the Plaintiff will 
Judgment without ſhewing a Breach. 

17 ais Bond had been given by a Stranger to 
oman when ſole, the Husband might have 
1-:c4\ed it by the Words of all Debrs and [De- 

e; and this Bond is the {ame as if it had 
| tiogle, and a Defeaſance by another Deed, 
de Condition thereof is not the Thing re- 

de, but the Bond which is a Duty in præ- 
; and he agreed the Caſes of Promiſes and 
© venants before Marriage, but infifted that 
oy was diſterent. 

3ut by the Opinion of the other to Judges, 
Uefendant had judgment, upon which a 
Merit of Error was brought in the Exchequer- 
inder; but the Plaintiff in Error perceiving 


L Y 
** 4 I 
416 A 


{or in an Action on this Bond, 


4G 2 toes 27 — erate 


57 


Cro Car. 
372. Webb 
verſe, Dorche- 
iter. 

Hob 156, 
216. 2 Roll. 
Abr. 407. 

2 Cro. 170. 
Litt. Rep. 8). 
” Hutt. 17. 
Sid. 58, 59. 


i: Court inclined to affirm the Judgment, did 


511,00. Gage verl, Acton. 
If 
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Alterations conſequent Chap. VII, 


If.2 Feme Sole give a Warrant of Attorney, 
and marry before it is entered, the Warran » 
counterminded, and ſudgment ſhall not be en. 
tered againſt the Husband and Wife, Salk, 394 
Mauer 91. contra. 

If che Husband and Wife by Deed agree be. 
fore Marriage, that the Wife ſhall have Pow: 
co diſpoſe of her Eſtate as fhe pleaſes, during 
the Coverture, and the Deed is put into th; 
Hands of 7. S. her former Agent, who dun; 

the Coverture pays the Rents and Profits to the 
Husband, with the Wife's Approbation, J.S 
{hall not be anſwerable for what he had . 
ceived and paid to the Finsband during Cover- 
ture; for the Agrecinent being between the 
Husband an Wife only, it determined by the 
Marriage. Decreed Paſch. 15 Car. 2. betweer 
Darcy and Chute, 1 Chan. Ca. 21, but Q. 0 


this Reafon, 


For where a Man entred into Articles with {i 
intended Wite, to ſettle certain Lands on her, 
* the Marriage is ſolemnized, and the Hul. 
band died before any Settlement made; yet it 


was decre2d, that the Heir of the Husband 


ſhouid execute the Agreement; though it wa 
urged, that the Marriage was 1 Waver of 
Beneit of it, and a Releaſe in Law. Ach. 
30 Car. 2. between Haymes and Haymes, : 
Vent. 343. 

A Man enter'd into a Bond, conditioned to 
leave his intended Wife 1060 J. the Husb2nd 
mortgaged his Eſtate, and died; and it was de— 
creed, that though che Bond wa 10 by Law void, 
being extinguiſhed by the Marriage, yet "t 
ſhould be good in Equity, and that the Wit 
may redeem and hold the Land till ſhe was 
fatisfied her Debt. Hill. 1704. between Act 


40d Perce, 2 Vern, 480. 


Wit 


ren. 


= * C2 


; {cine Covert, abs the Leſjee grants his Eſtate 
Dine Husband, and after the Wiſe dies; the 


1 
9 
9 9 


comes T0 Husban 4 5 2 ite, 


ap. VIII. hn Marriage. 


Term is extinguiſhed or not. I here it 
rho bad the 


4 . 
» 4 if F ' FJ 
FY #4 Anette. 


2% for Years, the Reverſion for Life to 4. 


is not extinct, becauſe the Husband had 


ne Eitate in feveral Rights; for the Freehold 


in the Wite, and the Husband only ſeized 
„ Right. 1 Roll, Abr. Lechden and Hin 


1010. 50 it is adjudged in the Lady Plat and 


„%s Caſe, The Husband has a Term for 
in his own Right, and the Inheritance af- 
Joſcends to his Wife; that coming to her en 


er droit, ſhall not drown and extinguiſh the 


3 . 


i 
65 


42 


Ne 
P / 


m fo - "Years, which he had in his own 
Kiohe ; _ ſo he may aſſign and diſpoſe of his 
„n at his own Pleaſure, notwithſtanding the 

cent of the Inheritance to the Wife. Cro. 


. 275. Codb. 20. 


\ Leaſe made to Baron and Feme for Years, 


1:9 critters; the Leſſor afterwards enfeofts the 
cen died ſeiled; the Feme ſurvives 
ich ins the Lerm; and the Queſtion was be- 


VV 


weer We Wife and the Heir of the Husband, 
ether the Term was extinguiſhed ? Et per to- 

EE by the Acceptance of the Fcofiment 
the Eiwabans bad ſurrendered the Jerm, aud it 


excing! {h'd : But if the Conveyance had been 


995 + Barg aim and Sale inrolied, or by Fine, it had 
een otherwile, Cxo. Eliz. 912. Downiug and 


” 1/77, 101. 


Feme Jeaſe at Will, rendring Rent, and 


tet ak Husband, this doth not determine 
he 


# — 


th be Leaky bur the Baron and Feme ſhall have 
Action for che Rent, 


4 daft. 55. b. 


So 
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Contract, 


Of Raron and Feme's Interefs Ch. U. 

50 if 2 Leaſo be made to a Feme, 3 
Kent, who takes Husband, this doth not“ 
mine the Leale, but = _— _ 1 againſt them 
ſor the Rent, or Diſtre I "43> Þ. 

A Debt on Bond = We on and eme 

ING e in her Viduitv, with C i e that 
ſhe, her Heirs and A Ters, perform all Con. 
tra Qs. in a Leaſe made by her Husband * 
Warren to the Plat neiff. She takes anothes Hof 
band, who entreth on the Plaintiff. The Agte: 
ment found by the Jury. Now there was 11 
Fſtate alledged in the der Husband inet 
Right of his Wife; whereby though the {ect 
Husband be Aſlignes in "6 yet he enters 
of his own Wrong, not claiming under her. 


per Curian, It is not requiſite chat the Husban! 
be As ; of the Eſtate, but her Afﬀipnee 0: 
Contract : She is bound for tome tended p- 


teteſt, though no certain Eſtate appear, Which 
che Husband hath by Marriage, and doth act in 


* 


ber Right, 1 Keb. 348, 512. Hal verſus G7 


well C Us. 


— ,,, ,,, OPER. oo 


Hf. IX. 


Ih. Things of he Hife are of oe or acerue td 


1 gals © ty ths Inte rage, or not 
Fhat he gaineth of his Wit. Land, in H- 
by the Marriage. IWhat Eſtate or Intereſi 
gaineth Y her Chaitels Real, and Chatte. 
M: xt, which are partly in Poſſeſſion, and pai! 


ty in Attion. Div: rfity between Property i 'N 
Po lon: 24 (+: 501.6 and {7 bar 2 Poſſeſſion. An 


Tings of : Wife the Hushand may relen 


— 


or diſeharge, or not; as Obligations, An 211 
£195, Promiſes, Tc, What 45 j, Charges, 57 


Forfei. rng of 82 iu tb aud Hat Ct. [7 arge 85 
To. 


* 


IX, iu each other”s Fortunc. 


[1% after his Death. How and wherein the 
rife ha i!) be bound by her Husband®s Submi(- 
% an Award, or jor Kent jor an Owelry 
1; Partition, How the Husband may charge 
% [1nd of the Wife by Rent, Statute, Jud, a 
eu, &c. What Lands of the Mie al be 
<S HE 702 Execution for the Keng 1 Debt u 4 p the 
/ lache ad. H/hat A& of the Husband amounts 
1054 -ieure of the HVifes Land, and jor 
0 0. What As of the Husband and 
ie ſhall be conſtrued as the Act of the Wife, 
10 e Her after his Death, or ee. Vor 
Hut Acts Or Facts of the Hife 2 the Husband 
1 be puniſhed - Er Econtra. Of Parapner- 
Hal Hat Things or Actions the IV ife ſhall 
have a ter the Death of the Husband. {hat 
Attions Real; what Things and Actions Per- 

| int; 15 Obligations, Recoonizan eS, Goods 


A 


HH * pur: ed. What Things Re. il, as 
ents, Leaſes, &c. That Thin $5 the Fluſ- 
'und ſhall hawe after the Death of the Wife ; 
as Leaſes in Truſt, Arrears of Rents, Preſen— 
| 7 15 & c. II hut Thinss thc Life may make 
— after the Death of the HHusband, is Bouds, 

CERES ly Acceptance. 


by 


| / 


61 


Mat the Hu 


band paineth 


11 "THIS Title is of great Uſe, as will appear 

130 . by the ſubſequent Caſes, both as to the 

2 pt. han Profit afrer Marriage, as for the future 

4 vantage after the Death either of Husband 

ten © V, we 

= [a Man take to Wife a Woman ſeiſed in Fee 
lands, he gaineth by the intermarriage an 


| date of Freehold in her Right; which Eſtate 
| s 'uiicient to gain a Remitter; and yet the 
„% ee which the Husband gaineth, dependeth 


„en Uncertainty, and conſiſteth in Privity ; 
„ if the Wiſe be attainted of I c100y, the Lord 
ant by 


of Lands in 
Fee by rhe Ilu- 


terma? reage 
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Aunt, 


Aare Im- 
edit. 


Of Baron and Feme's Intereſt Ch. Ix. 


by Eſcheat ſhall enter and put out the Hu- 
band: Otherwiſe, if the Felony be committed 
after the Iſſue had. Alſo, if the Husband be 
attainted of Felony, the King gaineth no Free. 
hold, but a Pernancy of the Profits during ths 
Coverture, and the Frechold remaineth in the 


Wiſe. 1 Inſt. 351. a. 


Chatt C 15 K 14 E 


As for what Intereſt the Husband hath by 


the I in a Term of Years of t the 
Wife, aud how he may or may not diſpoſe of 
it. See below, Chap. XXII. and in this Chap, 


verſus Finem, 
Halte [s At t. 


Chattels Real heing of a mixt Nature, 2 18. 
partly in Poſſeſſion, and partly in Action, which 
happen during the Coverture, the Husband ſhall 
have by the [ntermarriage, if he ſurvive his 
Wife, albeit he treduceth them not into Poſlel- 
hon in her Life-time; bur if the Wife ſurviveth, 
ſhe {hall have them. As if the Husband be ſei- 
ſed of a Rent-S-rvice, Charge, or Seck in che 


Right of his Wite, the Rent becomes due du- 


ring the Coverture: The Wife dieth, the Hu- 
band ſhall have the Arrearages ; but if the Wife 
ſurvive the Husband, be ſhall hives them, and 


not the Executors of the Husband. So it is of 


an Avowlon ; if the Church become void du— 
ring the Coverture, he may have a Quare in- 


pe. t in his rn Name: but the Wife ſhall have 


it if ſhe ſurvive bim: Bur if the Arrearages h ad 
become dus, or the Church had fallen void be- 
tore the Marriage, there they were merely in 


Action before the Marriage, and therefore be 
{houid 


r. n each other's Fortune. 63 
1014 not have them by the Common Law, 
= ough he had ſurvived he: But now by 
5 = btetute of 32 H. 8. cap. 37. if the Husband 
vi the Wife, he ſhall have the Arrearages 
incurred before the Marriage as after, 
1 Iii. 351. 4. | 
” and his Wife brought a Quare Impedit 
get H. and made Title to preſent in the 
i Riel 1: of his Wife, and after Ifſue joined the 
Wife died. Per Mich: TheWrit is not abated, 
decznte this was a Chattel veſted in the Hul- 
band during the Life of the Wife. Winch, 


2 


9 
J 


%% Io EI 
Ne Ie ny * 
1 


P 7 
, _ -” a &. 


= = Chattels Perſonal, 


Marriage is an abſolute Gift of Chattels Per- 
nan Pollefſion of her own Right, whether 
-- {{n-band ſurvive the Wife or not: But of 


n:!onal Goods en auter droit, as Executtix, or 
1 AJnimfitratrix, &c. the Marriage is no Gift of 
! em to the Husband, although he ſurvives his 


; Wie. 1 luſt. 351. 6. 1 
: But there is a Diverſity between Property in . 
| tonal] Goods (as is afoteſaid) and a bare Po- | 


1 hon; for if perſona} Goods be bailed to a 

6 ie, or if ſhe finds Goods, or it Goods come 

ber Hands, as Executrix to a Bailiff, and ſhe 

s a Husband, this bare Poſſeſſion is not given 11 
e 2 Husband, but the Action of Detinue muſt 1 
d . YI brought againlt the Baron and Feme. 1 Inſt. 14 
* FI 

— 1 the Cuſtom of London, the Wife ſhall have Cuſfom of 

1 he : Mojety of the Goods whereof her Husband London. | 

ic ſied Hoſſeſlea; yet the Husband in his Life time 

4 MW; vive all the Goods; but by his WHl he 

2 not prejudice her concerning her Part. Cro. 

n M345; But this is alter'd by Star. 11 E. 1. 


he _ which fe below. 
E 4 Gla vil, 


64 
Adu tohy a 


— 


ER 10 Ys 


Sta title. 


Damages. 


Of Baron aud Femme Iutereſt Ch.1s 


Glan vil, in his Lecture on the Statute of 1 70 


Of Mouopoties, 16 . br, 1629, put this Cai, 
It a Feme Sole hath a Patent for the ſole uſing 


of a Trade invented by her, and after takte, 


Husband, yet che Fiusband ſhall have the A 
vartage of this within the Statute, becauſe he 
s Aﬀignee in Law. 


Choſe en Action. 


Things in Action, as Debts by Obligation, 
Conttact, or otherwiſe, the Husband ſhall not 
have them, unlels he and his Wife recover them 
If a Feme Covert be ſeiſled of an Advowlon, and 
the Church becomes void, and the Wife dies, 
the Husband (hall. prelent.: Aliter, of a Bond 
macie to the Wife, which is merely a Choſe en 
Action. 1 Iuſt. 120. | 

If any Eftray happen within the Manor ©! 
the Wite, if the Husband die before Seiſure, the 
Wife {hail have it; ior that Property was not in 
the Wife before Seizure. 

{fa Stature be acknowledged to Baron and 
Feme, they are ſoint-tenants of it; and the Wife 
ſhall have all by Survivor: So if a Bond be made 
to Baron i me. 4 Ed, 3. 3. l. 

if Baron and Feme recover Land ard De— 

mages, the Feme ſhall have the Execution of 
the Damages, and not the Lxecutors of the Ho 
band. 4 44.3; 4.3» 

A Feme Sole obtained a judgment in Deb 


for 200 J. and then ſhe married; and d 
wards the Husband and Wife brought a Sc 
ficias upon this Tudgment, to have nie 
thereof againſt the Deſendant in the origin“ 


Action, and they bad likewiſe Judgment c 

the 5 we facias, (viz, That the Husband 2 

Wife Hubenut Esecutionem againſt the De fen 
4 dant; 
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n each other's Fortune. 
en the Wife died, and after het Death 
= .. [Fes aud, in bis own Right, brought an- 
Facias againſt the Defendant, re- 
2s fudgment in the original ACtion, | 
co Award of Execution upon the brit Fcire 
(,) To have Execution of the Judg- 


Wt. ET Eo 
this the Defendant demurred, and Judg- 
1 piven in the Court of Common Pleas 
F fol the - Husband the Plaintift; upon which, the 
t in the original Action brought a 
Writ of Error in B. R. | 
= 8 djudged, that the Award of Execution 
attac bel itt the Husband by the Tudgment in 
he firft Sire faucias, and ſhall ſurvive to him. 
C::th:29. 415. Hhoodyer verſus Greſham, S. C. 
5 Salk, 116. 
beme fole Obligee takes Hushand, and the 
usband makes a Letter of Attorney to J. S to 
r2ceive tHe Money, who receives it according- 
y, ind ifter the Wife dies; the Executors of the 
Hub band ſhall have Action of Account for the 
dev, for by chis Receipt it becomes a Thing 
1  vofteffion. Tris 13 Eliz. Bi R. Hunt. 
nde riff! ith, Moor 452. 

115 egacy be deviſed to 2 Woman who takes 
Huben, and the Husband makes a Letter 
\rrorney to J. &. to receive the Legacy, and 

2ceives it accordingly ; by this Receipt it 
th to be a Thing in Action, and becomes 
hg in Poſſeſſion; and the Husbard, or 
utors, after the Death of the Wife, mall 
count upon this Receipt. 1%:d. Moor 
Sue lower in this Chap. 

\ DaTOn poſſeſs'd of an Ob! ligation in the Bind 
aht of the Wife, may give it to a Stranger, 
ds Donee may juſtify the Detaining of it 
after 


Tine 1 8 


Wife L Goodl. 
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Of Boron and Feme's Intereſt Ch. 1% 
after the Death of the Husband. Mich. 38 9 
39 Eli. B. R. = 

If the Wife have Goods, and take an Husband, 

the Husband dies, tne Executors of the He! 
band {hail have the Goods. If the Wife 
Goods, and take Baron, and Baron dies, ths 
Erecutors of the Husband fhail have thei 
Goods, becauſe the Property lies in him by (|; 
Iotermarriage, notwithitanding the Loſing. 
the Goods of a Woman are taken, which We 
man takes an Husband, the Husband alon- 2 = 
have the Replevin, Siderf, 174. Powe! ani i 
Nur Hal. | | 

Land is deviſed to a Feme Executrix due 
the Minority of A. to hold to her own U 
without Account, provided that ſne keep an 
educate the {aid A. at School, ec. This is ſuc! 
a {erm inthe Executrix, as is given to the Hul 


band upon the Intermarriage; and the Edad LY 
tion and Keeping of the Child is not FU) 1 tice, 
particular Privity ; but it may be perform 04 ' 
ioCrually by another. Hob. 285. Balder 2 Exe 
Blackburn, 
An Husband fubmi's to an Arbitrament cor 27 
cerning the Wife's Term, it ſhall bind the WIE ©-/;: 
for if the Baron had granted over the Term, mar 
would have bound the Wiſe; and by Cong 2 pe. 
quence the Submiſſion being for the Inter Ig ( 
and Title of the Term, is as much in Effect, {ics 
it he had granted over the Term. Dyer 11} . 
a Margin, Fee! 
But tho the Husbandd doth gain theſe Thie | tf 
by the [rtermarriage, yet if he be bound in a 
Obligation, and the Condition is, that he ih 1 
not lell the Apparel of his Wife, this is good (1: {e 


235 if a Man bind himſeif to a Str ranger 19 11 
20 1 fer Amun to his Wite, that is good w be 


TP 1 | Ln . | n p 4 

Oh. I. in each other's Fortune. 
(nt doubt, By Coke, Smith, and Watſon's Cale; 
- 1.91 leb. 5 54. * 9 # o 
an ſued in the Spiritual Coutt for his 
Porcion, and the Court of Chancery 
drunted an Injunftion to ſtay Proceedings, till 
i 1M1@_ AS he had made 2 competent Lone 


%. 114. 


de vhere A. married the Legatee and Exe- 
of . $ who, together with his Wiſe; 


5 demanded 200 /. due by Bond to the Teſtator; 


„ D-fcndant confeſſed the Debt, but inſiſted, 


ee Hniband not ha aving made any Provi- 


ton 07 settlement on his Wife, was not intitled 
o the Money; and the Court declared, that 
2 Security thould remain as it was till ſuch 


Z Time as the Husband ſhould make a ſuitable 


Proviion, or till further Order from the Court. 
85 Chan. Rep. 377. The ſame thing order d, 
. 288, Admitted to be the conitant Prac- 
tice, 2 Hern. 494. 

But if the Husband and Wife demand the 
x2cution of 2 Truſt of a teal Eftate, deviſed 
i for the Benefit of the Wife, ic mult be 
| creed according A the Will, for the Wile 15 
0/4121 que Truſt; who, when ſhe has Execution, 
yd d 155 of it as ſhe pleales: But in Caſe of 

Pertonal Demand, my Lord Chanceilor ſaid, 
Court may impoſe Terms on the Husband. 
ich. 1708. Vid. Fern. 626. 

un Infant, intitled to the Truſt of Lands in 
220y a collateral Anceſtor, marries without her 
; :ther's Conſent, and the Father brings a Bil 
a the Husband and Wife, and her Truſtees, 
at a Proviſion might be made for her out of 
05 ic Lands; the Husband and Wife demur to 
tue Bill; and the Demurrer was allowed; for it 
=p pears by the Plaintiff's own Shewing, that 
has no Right, either in Law ot Equity, to 
2 the 
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Covenant, 


4 


Aſter Divorces 


Of 7 $AVON d nd Feme's Inte reſt Ch. [Y, 


the Lands: But my Lord Chancellor ſaid, that i 
the Husband had been Plaintiff, and been col. 
ing any Favour fr2:n the Court, he could ther 
make him do what was reaſonable. Paſch, :. 
Car. 2, between Lern. 35. 


I hat the Husband may releaſe or diſe harte, 


Or iot. 


The Covenant was, That a Stranger fhon!! 
pay 8 /. yearly to one of the Covenantees, and 
to one F. J. a Stranger; F. I. took to Husband 
one B. who did teleaſe the Payment. Per Cur, 
B. is a Stranger, to whole, Wife the Payment |: 
to he made; now he cannot releaſe this, he ha. 
ving no Right at all therein, nor yet any Re- 
medy to come by it: And judgment Was „ 
Quer. 3 Bulſt. 29. Quick and Harris verſu 

Lidbotrow. 

A Widow brought an Annaity againſt 4. for 


30 J. Annuity, gra anied by the Defendant to tne 


Vlaintiff by-Indenture. To which the Defendant 
pleads a Releaſe by exprels Words, reciting th. 


Annuity made by the Husband of the Plain! 


during the Coverture. The Plaintiff demurs 
and per Curiam, The Bar is not good, becauſe 
the Husband may not extingnifh the Annuity 
of the Wife, being an Annuity for Life ; bu! 
that the, if ſhe ſurvive the Husband, ſha!l have 
an Action for it. Moor 523, Thomſon and 
Butter. ; 

{f Husband and Wite are divorced cauſa adul 
tere, yet the Husband may after releaſe a Le- 
gacy due to the Wife ; for the Divorce does not 
divorce the Vincrs lum Matrimonii, but a Men ſa 
& Thoro. 43 Elia. Stephen and Tott, Roll. Rep, 
But if after ſuch Divorce the Wife ſues with- 
vac the Husband, as fae may for a Defamation 
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give B. 104 
es ( = to Husband accordingly ; 


i. in each other's Fortune; 


Spiritual Court, and recover, and Pe- Poftes. 
injoined, expenſa Litis taxed, the Huſ- 


m12y not diſcharge this. 14 Jac. New- 
Cale. | 
/, promiſe B. a Feme Sole, that in Con- Promiſe. 


tion ſhe *. marry C. his Brother, that he 
. if ſhe ſurvive C. And after Bi 
C. cannot af- 
harge A. of this Promiſe” by his Releaſe, 


90 18 his Deceaſe, becauſe the Pro- 


ells in Contingency during the Life of C. 


| 1 Hob. Smith and Staffer d's Caſe. 


Fi 41 
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'1-2th of the Devilor. 
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A the Daughter of the Wi 


011. 


1 
* * 


acer 


5 


70. 6 Eliz. B. R. Belcher and 


cgacy of 10 l. was bequeathed to a Feme Lega:ys 
„ to be paid eigbteen Months after the 

The Teitator dies, and 

the Wiſe within the eightecn Montis dies, 

took Adminiſtra- 

But the Legacy balnes not to the Daugh- 


dot to the Husband ; for the Husband bad 
1 in it before che Time of Payment 
dd, and he might have releaſed it. | 
| 1205 


2 Rod. 


* 


e Husband be indebted to the King, he teen 


* * 
414 „ Y 


/EILUIE ee B. 
% C. who dying inteſtate, Adminiſtra— 
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59 1. 


zn a Debt due to the Wife before Co- 4 Debt due to 
the Vie, by 


was indebted by a Statute in the Hutbard 


| ; ö 3 „to the King. 
as committed to bis Wife, who married the 


: Facong became bound, with another, 
: King in 600 /. ad he and his Wife did 
this Statute by Deed inrolled to the King, 
2 Payment of the ſaid 600 J. Per Curiam © 
4 is good, notwithſtanding the 
S of 7 7 Jac. de Hob. 253. Breadmain 
Coles. : - 
: Feme be indc bred. to J. S. in a certain Arbitrament. 
is Adminiſtratirix to 7. D. and ſhe takes 


1 us bauch. and the ind and J. S. ſub- 
F ? mit ö 


as 


Of Baron and Feme's Intereſt Ch. N. 
mit all Matters between them to the Award of 
IV. M. he may make an Award of this Deht 

that is due hy the Baron and Feme, a}though | 
be done in Right of the Wife, and as Admin. 
ſtratrix, for it is now chargeable by rhe {oter- 
marriage. 1 Roll. Abr. 246. Cro. Fac. 447 
T.amley and Hutton. So an Arbitrator may mak! 
an Award upon ſuch Submiſſion of a Debt b 
the Wife as Executrix. 21 H. 7. 29. b. 
If 4. and B. ſubmit to the Arbitrament a 
J. F. of all Suits and Actions depending be 1 
tween them two, the Arbitrator may not male 
an Award of an Action that B. ang his WE 
have depending againſt A. for this is out of thy 
Suhmiſſion. 1 Roll. Abriag. 246. Brocas ani 


N Sca vage. 


What Alt, este, or Fh gifprer of the Hi. 
band [put bind the IVife after þis Death. 


As for the Diſpoſition of the Wife's Tem 
e inſra, and Chap. XXII. 
Attorney if the Husband attorn to a Grant in Pais 
Deed, this ſhall bind the Wife. 9 Co. 85. 
Coane's Cale. | 
TLeeacy re- A Legacy is given to a Feme Covert, and it 
brafſed.. Husband 1eleaſeth, and after he and his Wk 
ſue in the Court Chriſtian for the Legacy ; !! 
Party that is ſued' ſhall not have a Þ Job bin 
upon the Releaſe of the Hausband, Ro 
Temporal Judges may not meddle with th 
gacy; and by Conſequence cannot Cotes mite 
whether the Relcaſe will extinguiſh it or nd 
Yelw. 1 73. 
But in Chancery, where a Legacy was give! 
to a Feme Covert, who lives ſeparate from bt 
Husband, and the Executor poid it to the Fem! 
and took her Receipt for it; yet on ab 


brough 


Ch. I. 7n each other's Fortune: _ 
tought by the Husband againſt the Execu- | 
tor. he was obliged to pay it over again, with 
jncerelt ; for Payment to the Wife is not good. 
Deccan Mich. 1684. 1 Vern. 261. 
1f ons Coparcener be married, and for Owel- Rent ſor Oeuel. 
of Partition the Husband and Wife grant a 0 of Parniizion 
ent to the other two out of the Part of the 
Feme Covert ; this Partition being equal ſhall 
charge the Part of the Feme Covert for ever. 
1 £4 1 0 196. 4. 
if a Baron ſeiſed for Life, or in Fee, i in Right Rene. 
of his Wife, grant a Rent and dies, the Feme 
ſhal! hold it diſcharged, for ſhe comes in para- 
mount the Charge; ſo if he be poſſeſt for Years 
in the I of his Wife, nh grant a Rent, 
9 2 6. 
he Abe is ſeiſed of Land in the Right Conuſee of a 
of his Wiſe in Fee, and makes a Leaſe for Years Fine avoias 
of in and after he and his Wife levy a Fine = 2 2 
* - 4 4 han 
come deo, Cc. to J.. in Fee; and aſter the fe Wife's 
usband dies, the Conuſee ſhall hold the Land Land. 
ciicharged of the Leaſe, for the Leaſe was void 
ty the Death of the Husband ; for the Husband 
j-incd for Conformity and Neceſſity, and all the 


Eſtate paſſed from the Wife. 1 Co. 76. Bredon's 


Caſe, 2 Co. 77. Cromwel''s Cafe. 

do if a Baron ſeiz d in the Right of bis Wife in 5 it is of the 
ec acknowledge a Statute, or grant a Rent out — ws I 
of the Land, and after he and bis Wife join in a = 1 
Fine come ceo, &c. to J. S. in Fee, and after the 
Husband dies, J. S. hall hold the Land dif. 
charged of the Rent and the Statute, for the 


Cauſe aforeſaid. 2 Co. 77. Cromwel's Caſe. So 


is Harvy and Thomas's Caſe. Cro. Elix. 216, 
Harriſon and his Wife ſold the Land of the Wife 
by Dced indented, but it was not inrolled with- 
in the (ix Months, and afterwards the Husband 
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Of Baron aud Feme's Intereſt Ch. IN. 


alone makes a Leaſe by Parol, and then the 
T2 Baron and: Feme levy a Fine to the Bargaines, 
| and die; the Queſtion: was, If the Conuſce of 
the Fine ſhall avoid this Leaſe? Per Curiam 
He ſhall, for beivg made by the Baron only, it 
Was void as to the Wife, and no Acceptance 
can make it good; and as it ſhall be void to the 
Wite, fo to the Conuſee: So of a Rent-Charg: 
granted by the Husband, or a = Recogrilſame by 
him. 
Alirer, «here But if Baron val Feme are Joint-tenants i in 
be Bare aud Fee, or in Tail, pon a Conveyance made du- 
ring Coverture, and the Husband acknowledge 
1 e Statute, and after he and his Wife acknow- 
| ledge a Fine come ceo, ©. to J.S. and ſuffer 
a Recovery to him, and after the Husband dis; 
yet J. S. ſhall hold this charged with the Sta- 
tute, for he comes in of the Eſtate of the 
Husband, as well as the Wife, and there ate 
no Moieties between them: Aliter, If the 
Conveyance were made to them before Cover 
ture. For if Baron and Feme are Joint-terants 
in Fee, upon a Conveyance to them made be- 
tore Marriage, and the Husband acknowledgeth 
a Statute, or grants a Rent out of the Land, 
or leaſe the Land to another, and after he and 
his Wife levy a Fine come ceo, Cc. to 7.9. 
and after the Husband dies, it ſeems that J.. 
ſhall hold one Moiety diſcharged by the Death 
of the Husband, for the Husband hath not 
Power to charge the Moiery of his Wife, but 
during his Life. | 
Leaſe for Tears If a Baron, poſſeſs'd in the Right of his W iſe, 
in Right of the of a Term, is condemned in a Judgment, or ac- 
2 not to be knowledgeth a Statute and dies, this ſhall not be 
extended on the Wife, 9 H. 6. 52. be 


Juda ment a= 
gainft ibe Ba- | 
5. But 


Ch. I. in each other's Fortune; 


2ut if the Husband be indebted to the King, Land. fo 


.-.\ rurchale Lands for Years, to him and his Tears in right 
PEE i of the Wife 


Jubject to tbe 
* $ Debt, 


6-4 3 4 


Wiſe. and dies, this Land ſhall be put in Execu- 
tion for the faid Debt; for the Husband had 
oer to diſpoſe of rhe ſaid Term. 8 Co. 5 
171. Sir Gerrard Fleetwood. 2 Roll. Abr, 157. 
Uthe Cogniſee of a Statute dies inteltate, 
ad Adminiſtration is granted to his Wife, who 


A mars 105 J. S. who becomes Debtor to the King, 


e Chattels, which J. S. had in Right of his 
Wi as adminiſtratrix, ſhall not be extended 
er this Debt of the King, for that theſe Chattels 


. 


Ray. 's 
The Husbarnd gave a Bond to the Wife, far 


F:yment of a Sum of Money in Caſe ſhe ſur- 

zwed him, and after became a Bankrupt, 
And der Lord Chancellor, there can be nothing 
ſtopped by Way of Dividend, out of the 


Bankrupt's Eftate, to anſwer this contingent 


Debt or Demand, when it happens; but where 
« Lottopiree Bond was entred into, and the Ship 


returned {ate before the Dividend actually made, 
they were let into a Share of the Dividend, 


:by the Bond was contingent at fiz{t, becauſe 
4 Contingency was then at an End Mich. 
728. Ex parte Chawell v. Caſſanet. 

ic a Feme Covert agree to ſell her Inheti- 
tance, ſo as ſhe might have Part of the Money, 
75 the Land is ſold, and her Part of the Money 

zur in Truſtees hands, this Money ſhall not 
„able to the Husband's Debts, alrhough ſhe 
aſterwards agreed it ſhould be liable. Decreed 

prvcen Rutland ang Motincux, 2 Vern. 6.4. 
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(HKelegatus in Vuſconiam) not for any Defect or 
Enemies, and the Malice of the Times; bot 
ſhe was wronged, and ſhe commenced a Suit in 


band: Exception being taken againſt it, becau\ 
her Husband was living; yet notwithſtanding 


Teme fole, where the Husband is baniſhed b. 


land 18 Ed. 1. was exiled, his Wife had ner 
Jointure. 1© Ed. 3 3. The King brought a Quit 


Widow, her Husband living at Lisbon in Pur 


Of Baron aud Feme's Jutereſt Ch. IX. 


Afi bronght 47 a Teme Covert. 


2 H. 4. Sir Robert Belknap that reverend and 
learned Judge was baniſhed out of the Realn 


Oftence of his, but bythe Might of his poten! 
Sybil Bellnat, his Lady, continuing in England 


her own Name alone, not naming her Hu. 


it was adjudged good, and ſhe recovered, whic! 
made Markham ſay. 


Ecce modo mirum quod ſminn ſert Breve Revis 
Non nomimnando virum conjunttum robore Legi 


And yet it was not any ſuch Wonder, that tht 
Wife ſhould have an Action of Account 351 


Parliament or abjured. (Abjuration is called 
Divorce pag the Husband and Wiſe.) N 


Impcdit againſt the Wife of an exiled Man. | 
Fac. Wiimore brought T reſpaſs by the Named 


tugal. 

If Baron and Feme ſue a Bond WY to th 
Wife i in C. B. and the Deed is there denied 
for which it remains in the Keeping of tt 
Cuſtos Brevinm, and the Baron die, the Vi 
may have a Writ of Chancery directed to thel 
fros Brevium in B. C. that he deliver the De 
of the Wife, becauſe the Plea is determined! 
the Death of the Husband. 
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For fein 


Ch. IX. in cach other's Fortune. 


Forfeiture, 


A Baron is ſeized in the Right of his Wife By Feoffment. 


and ethey make a Feoffment, this is a 
F01'2irure during the Coverture. 

$0 if a Baron ſole makes a Feoffment, this 
is 2 Lorfeirure during the Coverture. But in 
chele Caſes it ſhall not be any Forfeiture againſt 
= \\ife after the Death cf the Husband. 8 

Co 44: IWVittingham'”s Caſe. 

ac if the Husbund poſſeſt of a Term in the Tim. 

Ric ht of che Wiſe forfeit the Term, this ſhall 

ind the Wife for that he might diſpoſe of the 
Term. 7 H. 6. 2.6. 2 H. 6. 2. b. 


* Baron and F eme, Leſſees for Life in Right By Acceptance 
of the Wife, accept Fine come ceo, Cc. of a of a Fine 
Stranger, this ſhall not be any Forfeiture a- Peng 


gainſt the Wife after the Death of the Husband, 
peczul > the was not examined upon this Fine. 
Dyer 148. 
A C opyholder in Fee tzkes a Husband, who Cepybld. 


by” the Cuſtom of the Manor is a Forfeiture ; 
this Forfeiture ſhall not bind the Wife and her 
Hes aſter the Husband's Death, but the Wiſe 
aſte 0 nis Death fhall have it again. Cro, Car. 7. 
J. 244, 345. Savern and Smith. And Dod- 
ridge took this Difference. Where a Feme 
0: 5s a Copyholder, and ſhe takes an Husband, 
'10 made a Leaſe for Years without Licenſe, 


g ſame is a Forfeiture, becaule it is her Folly 


* 

that OY will rake ſuch a Husband as will ſorfeit 
he f and: Bur where a Copyhold is granted to 
eme Covert, aud the Husband makes a Leaſe 


without Licenſe, in ſuch Caſe it is no Forfeiture ; Diverſity. 


«nl {9 in the Caſe of a Feme, Teilee for Life, 
i: tbe Common Law againit Mittingham, 8 Co. 
| 44. 
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Torſeitu re for 


Avhitrarent. 


Baron and Feme's Intereſt. Ch. I. 


41. But I find no ſuch Difference in Cro. Ca, 
And it 15 idle, for the Fully is the ſame. 
Feoftment in Fee of 2 Manor, to the Uſe of 

hünſelf and his Wiſe for Life, the Remainder to 

„ his Heis; and in thę Manor there are Under- 

Woods, uſually to be cut every one and twenty 

Years, and the Husband ſuftered the Woods to 

grow tive and twenty Years, and dies. The 

Queſtion was, If the Husbat.d's ſuſtering it to 

grow five and twenty Years during the Cover- 

ture ſhall! bind the Wife ſo as ſhe ſthovld not cut 
the Woods? Per Curiam : It ſhall bind her, for 
that the Time is limited by Law, and if the Time 
be incurred it ſhaii not be feiled afterwards, 

Godb. 5. 1 Brounl. 73. 1 Leon 61. 

It a Man make a I] eaſe for Vears on Condi- 
tion that the Leitce, his Executors or Aſſigns 
ſhall not alien; zhere if the Wife, Executris, 
and her cond Husband alien, this ſhall be 3 
Forteitare; for the Condition follows the E- 
itate and is inherent to it. Dyer 1. But where 
the Agreement is Collateral and Perſonal; as if 
3 conditior be that 2 W Oman ſhall not beat 

7. F. and ſhe takes an Husband who beats 
"Aly this ſhall not, be a Forfeiture; for the 
Condition was annexed to the Perſon: of the 
Wite. Bur the Walte of the Husband is the 
Waite of the Wife; for-that follows the Eſtate, 
and 1s not perſonal. 

Raron and Feme are poſſeſt of a Term in the 
Right of his Vife, as Executrix to her firſt Hul- 
band, and a Stranger pretending Title to it, aud 
the Husband fubmit to Arbitrament in Writing, 
ſor the Intereſt and Title of the Leale ; and the 
Arbitrators award one Part to the Pretendes, 
and the other Moiety to the Baron and tems. 
DIare, If the Award ſhall bind the Wife aſtet © 
the Death of her Husband? < ©. AR 


3 


» 4 
Ci, I. i each other Fortune. 


n 


* 


A, done by the Husband and fe jha!l be 
rte as the AFR of the Mie or not, ſo as 
1) 412.1 her after the Death of the Husband or 
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it Baron and Feme are Patrons iz jure ux91ts, Confirmation. 
f they conhrm by Deed the Leaſe of the Far- | 
s not good againſt the Wife and her 
WW cir, but only during Coverture; for the Deed 
the Wiſe is void. Dyer 131. 1. 
Daron and Feme, Tenants for Life, join in Aid prier, 
ing of Aid of a Stranger; this ſhall be 
no t o:feiture of the Eſtate of the Wife. 15 E. 4. 
29.6. 
A Statute-Merchant was made by Baron and 
F-ine, and they join in a Defeazance; this ſhall 
not be the Defeazance of the Wife. 48 E. 3. 12. 
in Caſes of Limitation of Eſtates, as if Limi- In Caſvr of Lis 
tation be, if a Ring be tendred by a Woman mitation. 
that the Land all remain to her, and ſhe takes 
1 Husband, and aſter ſhe and the Husband 
te {cr the King, this ſhall be a ſufficient Ten- 
der, and ſhall be intended the Act of the 
\ its 
[f Baron and Feme join in a Fine of the De-laring the 
Wite's Land, the Wife alone without the Hus- C of 4 Fine. 
band may declare the Uſes of ir. B-ikwith's 
Caſe, 2 Co. 27. 
Many Acts in Pais made by the Baron and 
eme, ſhall be intended the Act of the Wife ; 
« Agreement to the Uſe of a Fine, which 
tba! dind the Wife after the Death of the Huſ- 
band. | | 
Baron and Feme grant a Rent for Equality of Rent, Orbe, 
| Partition, this ſhall bipd the Wife after the Death * J Fartiti- 
of the Husband, for it is her Act as well as the 


At of her Husband, and fiall be intended for 
| | her 


Condition to 
reinſeoff. 


Attorn. 


Aſent of the | 


Wife to a He- 


Hoca tion. 


Acknowledp-* 
ment of A 
Deed to be in- 


Payment to 4 
Teme Covert. 


Wa fe. 


her Benetit, Feoffment of a married Wo 


Caſe. 


Of Baron a,,, Feme's Taereſe. Ch. N 


on Condition to reinfeo8, and ſhe with ber 
Husbaud makes the Feottment, it is good. 4 
Woman Leſſor pur wie with her Husband 2 
torns upon the Grant of a Reverſion; it is good, 
and ſhall bind the Wife after the Death of tte 
Husbard | | 
If an Eſtate be conveyed with Power thi 
the Husband with the Aſlent of the Wife my 
revoke, the Aſſent of the Wife to ſuch Rev! 
cation is good, So if the Proviſo be, that a mar 
ried Woman, without the Aſſent of her Hu 
band, may make a Revocation of Uſes and de. 
clare new, this is good. 2 Brownl. 129, 140, 
Where the Wife is Examined by Writ fie 
ſhall be bound, otherwiſe not. 10 Co. 43. BL 
ron aud Feme acknowledge a Deed to be ini 
led, this doth not bind her becauſe ſhe is nd 
examined by Writ, 1 5 
Debt on an Arbitration Bond. The Defen 
Gant pleaded, the Arbitrator had awarded tha 
the Defendant ſhould pay to the Plaintiff 74 
and ſaid he had paid it to the Plaintiſt's Wit 
who received it; upon which the Plaintiff did 
demur. Judgment pro Quer. For Payment u 
her was not good: 1 Leon. 3 20. Froud and Bat! 


For what As er Torts of the Wife the Hulu 
ſhall be puniſhed. Et econtra, Vide Tit. As 
tion and Tie. Waſte, | 


If a Leaſe be made to Baron and Feme, 2 
the Baron dorh Waſte and dieth, if the Wik 
agree to the Eſtate, ſhe ſhall be puniſhed fot 
the Waite done by the Husband, in like 
Manner as it a Stranger had done the Waſte; 
after the Death of the Hnsband ſhe is in fro 


: i 
ti 
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(| 

10 the Leſſor; and if the Action had been brought 
& again{t | the Baron and Feme, the Waite: ſhould 
A ave been quod fecerunt vaſtum; ſo as it is as 


— 


77 wei the Waſte of the Wife, as of the Hus- 
E D. ind, 2 Inſt. 303. 
Paraphernalin. 


By our Law the Apparel of the Wife is cal- 
led boun Paraphernalia, The Wife by the 
Common Law ought to have her neceſſaty Ap- 


and not the Executors of the Husband ; 


. | 
| but ſhe ſhall not have exceſſive Apparel. 

"e if the Husband deliver to his Wife a Piece of 
1. Clo:h to make a Garment, and dies, albeit it 
ob was rot made into a Garment in the Life of 
00 he Husband, yet the Wife ſhall have it, and 


not the Executor, inaſmuch as it was delivered 
tt A K to that Intent. But againit the Debtee 
ic Husband the Wife ſhall have no more 


l Wrote than is convenient. Mich. 40 C 41 
it IA. Harwel's Caſe. 
ld A Chain of Diamonds and Pearls being worth 


370 J. being uſually worn by a Woman who 
es the Daughter of an Earl in [reland, and 2 
L-ron of England, and the Wife of a Kniglit 
ind the King's -Serjeant at Law, ſhall be Bona 
Fi.aphrrnalia ; lo that the Husband cannot de- 
vio them from the Wife. Cro. Car. 343. The 
ord Haſtings and Dowglaſs. Richardſon and 
C.c0% thought the Wife ſhall not have chem 43 
#041 Paraphernalia, becauſe they were not ne- 
cetlary for her, but only convenient: Jones and 


her 1 Apparel. 
A Woman, by her Marriage Articles, agrees 


o have no Part of the Husband's perſo al Eſtate, 
put 


rare! for her Body after thg Death of the Huſ- 


Lerely econtra: But all agreed ſhe ſhall have 


79 


OY 


Co. Car. 345 
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But what he ſhould give her by Will, this bar 
her of her Paraphernalin. Per Cur. 2 Vern. Zz 

The Husband deviſed the Wife's Jewels to her 
for Life, the Remainder over to his Son; on 
Point of the Caſe was, whether they ſhould 90 
to the Adminiſtrator of the Wife, being ber 
Paraphernalia; and though it was agreed, thx 
where a Huzband dies inteſtate, or toc not by 


Will difpoſe of the jewels of his Wife, ſh 


may claim them (in Caſe there be no Debts); 
yet as he may deviſ: them, and as he in thi 
Caſe has given them, to her for Life only, and 
ſhe has not made any Election or Claim to then 
as her Parapherna/ta, they cannot go to het 
Adminiltrator. 2 Vern. 246, 247. 


Wiai aug, or Ations the NRiife hall have afin 
the Death of the Hausband. 


What Actions 7 Real. 
What Things $ Perſonal. 


The Wite ſhall have Treſpaſs after the Death 
of the Husband for Trees cut upon the Land 
during the Coverture. 18 E. 4. 13. 39 H. 6. 4. 

If the Husband pull down an Houfe which 
he had in Right of his Wife, and gives the 
Timber, the Wiſe ſhall not have an Action fot 
it after the Deathof the Husband. 43 E. 3.26.6. 

A. purchaſes a Walk in a Chaſe, and takes 
tho Patent to himſelf, and to his Wife, and J. 
during their Lives, and the Life of the Sur 
vivor ; the Husband dies indebted, yet the Witt 
Was dectecd the Benefit of the Patent during 
her Life, for ſhe cannot be a Truſtee for bet 


Husband ; but after her Death J. S. is to be a 


Truſtee for the Husband's Executor. Trin. 168% 
between Kingdowme and Bridges, 2 Vern. 67. ; 
2 : | Rol 
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Ch. IX. in euch other's Fortune. © 
Pole Edmonds brought Treſpaſs againſt P. for 
ng in his Beaſts into her Land, 1 Maii, con- 
„„ ue Fanuary: On Not guilty, the 
tilt had Judgment. Error was brought, 
+4 Error in Fact was, that Roſe k dmonds was 
beo the firſt Day of May, and ſo 
eck after, and her Husband heing dead 
bond wich his Perſon; and Damages were 

[giver entirely, Per G It is Error. 


hut Things perſonal. Vide Acceptance. 


!f an Obligation be made to Baron and F: me, Bond. 
the Nene ſhall have it by Survivor if ſhe will. 
I 6.6. 10 Car. in Cam. Scaccar , Spark and 
an's Caſe. 
do the Wife ſhall have a Recognilance by Sur. Goods, 
\ivor ; but if the Goods are given to Baron and 
eme, the Feme ſhall not have them by Sur- 
ivor, bat. the Executors. 

A 1 eme Covert purloined ber Husband's Monies pur- 
zds or Money, and put the Money into o- boined. 
Men's Hands, who therewith buy Lands 

0 7 Uſe; if the Heir or Executor of the 
and do ſue in Equity for Relief, or co 
vs the Land or Money reſtored, yet denied 
lehef; for laid Egerton Chancellor, he would 
otrchcve the Heir or Executor, (nor the Hus“ 
ſod 2imteif if he were alive,) for he ſat not 
12 to relieve Fools or Buzzards, who could 

01 1 their Money from their Wives. 
5% a Marriage Settlement, a Term is crea- 
ed for railing 20 J. per Ann. as Pin- money, for 
ie-Wife's ſeparate Uſe, which is conſtantly 
her by the Husband's Steward, except the 
alt 1 Year before the Husband's Death; there 
ing but one Year in Ariear only, it ſhall 
© paid; but it would be otherwiſe if it had 
G been 


r nr 


32 
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been in Ariear ſeveral Years. Trin. 1601, be. 
tween Offley ard Offly. 

The Plaintiff's Relation (to whom he wy 
Heir) allowed his Wife Pin- -money, which he. 
ing in Arrear, he gave her a Note to this Fur 
poſe; I am indebred 10 my Wife 10 l. wid 
became due to her ſuch a Day ; after by his Vil, 
he makes Proviſion out of his Lands for bo. 
ment of all his Debts, and all Monies which 
he owed to any Perſon in . Truſt for his Wie. 
and the Queſtion was whether the 100 /. ws 
to be paid within this Truſt; and my Lou 
Keeper decreed not, becauſe in Point of Lin Bl 
it was no Debt, becauſe a Man cavnort be in 
debred to his Wife; and it was not Money du: 
to any in Truſt for her, HI. 1701. bet wean WM: 51 
Cornwall and Earl of Mountague, | 

if a Woman had Pin-money, or a ſepam 
Maintenance lettled on her, and ſhe by Manege WW 65: 
ment or good Houſewifry, ſaves Money out d 
it, ſhe may diſpoſe of ſuch Money fo faved if 
her, or of any Jewels bought with it, mn 
Writing i in Nature of a Will, if ſhe die befor Wir; 
her Husband, and ſhall have it her felf, if MW-: 
ſurvive him, and ſuch Jewels, (Tc. ſha!l nt ne le 
be liable to the Husband's Debts, Paſch. 16% 
between Herbert and Herbert ; and the Preceden + 
of Sir Pau! Neal's Caſe cited to the fame lu 
pole; the Wife allowed what ſhe had ſaved otic: 1; 
of her Pin- money, againit the Deviſee of ain 
Real Eſtate. Mich. 1694 between Miles u en. 


Hikes. b 

A Woman, on her Marriage, reſerves to ht Wi. 
Felf a Power of diſpoſing of her Perſonal E t 
ſtate as ſhe thinks proper, all that ſhe dies po at 
felled of is to be taken to be her ſeparate & Aa 


fate, or the Produce of it, unleſs the conti ec i: 


can be made appear; and as ſhe has a Pot 
00 
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Ch. IX. in each other's Fortune. 
ver the Principal, ſo ſhe may diſpoſe of the 
Produce or Intereſt, Hill. 1705. 2 Vern. 535. 
; Very. 245. F. P. where it is ſaid, that there 
had | „cu ſoveral Decrees ratifying ſuch Diſpo- 
It! 

Bu ron and Fetne have a Decree for Money, 

1 the Right of the Feme, and then the Baron 

en the Benefit of the Decree belongs to the 

WS - cnc, and not to the Executor of rhe Huſ- 

brad; certified by Hyde, Chief Juſtice, and his 

Wt confirmed by my Lord Chancellor, 

=”. 15 Car. 2. between Nanny and Martin, 
auc. Ca. 27. 

Honey is left in Truſtees Hands for the Bene- 

it of 2 Feme Covert, and the Husband dies, 
Fl 20 to the Feme, and not to the Execu- 
the Husband, he having made no Dit- 
| oi en of it in his Life-time. Decreed Paſch. 
es, between Twifdew and Wife, 1 Vern. 
61 
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Phe Husbend in Conſideration of 500 J. 

„orten, Part in Lands, and Part in Bonds, 

wicg to the Wie ſettles a Jointure of 45 J. 

u, and the Husband dying before any 

"0 levied of the Lands, or Alteration of the 

ons, the Creditors of the Husband ſue the 

doe, and the Executor of the Husband ; 

1d 11 was held, though there was not ſufficient 

cone Eſtate beſides, that as theſe Securities 

mined unaltered, and as the Law had caſt 

fem vpon the Widow, Equity could not take 

em trum her; though it was urged, that 

berge ie had a Jointure ſettled on her ade- 

al E nate to the Portion. Tin. 1688. between 
5 pak /t-r and Lifter, 2 Lern. 68. 

ite K. 5 an marries a Women intitled to a Mort- 

ni ec in lee, and after Marriage aſſigns bis In- 


bone che Mortgage to Truſtees, to call in 
00 (3 2 the 


84 


401. 


then the Wife died; and it was held, that th 
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the Money, and Jay it out in Land to be fer 
tled on the Husband and Wiſe, and their If. 
Ine, Remainder to the Heirs of the Husbard, 
and the Husband and Wiſe die without Ilſe: 
this Mortgage being a Choſe in Action ſlul 
go to the Executor of the Wife, and not u 
the Executor of the Husband, Decreed Mit, 
1720. between Burnet and & innaſton, 2 Vin 


A. being indebted to a Feme Covert, is 
comes a Bankrupt, the Husband pays the Con 
tribution, and dies before any Diſtribution, an 


Lxecutors of the Wiſe were intitled to the D. 
vidend ; for the Husband paying Contributi 
does not alter the Property of the Bond. 2 , 
707. 

A Husband lends out Money in the Nameid 
himſelf and his Wife, upon Mortgages and Bond 
and dies, the Wiſe is intitled to the Money h 
Curvivorſkip, if there are ſufficient Aſlets by 
ſides, to pay the Husband 's Debts. Trin. 1711 
between Chriſt's Hoſpital and W 2 Va 
683. 

The Plaintiff's Grandfather was Tenant (@ 
Life of a Farm, and the Inheritance was in tit 
Plaintitt's Father, to whom he is Heir, 00 ti 
Marriage of the Plaintift's Father with the Ds 
fendant, who had a Portion of 300 J. in be 
Brother's Hands, and ſecured by his Bond 
her; the Father and Grandfather join in {<t:ing 
this Farm on the Defendant for her Jointuh 
and this Settlement is expreſſed to be made rd 2 
Contideration of 100 J. paid to the Grandh 
ther, for the Marrizye Portion of the De! 
dant, which 100 f. was paid to him accordity 
ly by her Brother; the Marriage took Efe 

and the Defendant 5  Husband died e 

even 


de 
indir 
esel 
raing 
#900 
ted f 
vel 


| 
aint, as his Heir, on the ſaid Bonds, to ſub- Ii 
ect the Real Eſtate deſcended to the Payment in 

+ them; and he brought his Bill to have the FIN 

W :-1:i1i"z 200 l. of the Portion applied in Dif- 0 
| arp of thoſe Debts, which was decreed by i 
WT: {fr of the Rolls; but upon an Appeal * 
lord Chancellor, the Decree was re- | 
nd held, that it ſurvived to the Wife, ms 
though he aid, that if the Settlement had been 9 

n  Conlidernmnany of the whole Portion, and had | 


| act e the Huband's Debts. Mich. 1697. 


F Death of the Husband the Wife ſhall have 


bot the Executor of the Huband, becauſe this 
| of wy cut cf the Freehold. 


Cl, IX. zu each other's Fortune. 35 
Bonds, wherein he and his Heirs were 
und; and Actions were brought again{t the | | 


een Claud and Cleland. 


Things Real. Vide Acceptance, Vide Rent, 


If a Teaſe for Years be made to Baron and Lea r an 
Jeme, the Feme ſhall have it by Survivor. 
{* 3 Feme ſeiſed of a Rent-Service, takes Rent. 
Husband, and after the Husband dies, the Wiſe 
ſh: have the Arrears incurred during the Co- 
3 re. 15 E. 4. 10. P 
: Feme make a Leaſe for Life or Years, | 
Gr wing Rent, and afrer takes Husband, after 


2 Wm Boi? ry new... a= LO „ 
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2 Arrears incurred during the Coverture, and 


2 Rent-Charge be granted to A. a Feme 

nd B. for Years, and afrer they intermarry, I 
rd after Arrearages incur, and after the Huſ- 
ind dies; the Wife ſhall have the Reſidue of 
de Neat, and alſo the Arrearages in the Writ 
f Annuity, for that they participate of the 
ature of the Principal, and the Executor of 
GG 3 the 


; 
; 
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Performance 
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the Husband ſhall not have the Arrears, Mich, 
22 Jac, B. R. Carew and Burgoine. 


What Things the Husband hall have after thy 
Death of the Wie. 5 


If a Feme having a Rent for Life takes an 
Husband and dies, the Husband ſhall have the 
Arrrcars incurred during the Coverture. 10 H. 
6. 11,12. 4 Co. Ognel's Caſe : But he ſnall not 
have the Arrears incurred before the Coverture 
at Common Law, but by the Statute of 32 A 


8. he ſhall. 


If a Feme make a Leaſe for Years, rendring 


Rent, and afterwards takes Husband, and dies, 


the Husband ſhall have the Arrears incurred 
during the Coverture. 13 H. 6. 11. 

If Baron and Feme in the Right of the Wiſe 
are ſeized of an Advowſon, and the Church i; 
void, and after the Feme dies, yet the Husband 
ſhall preſent to this Church; for it cannot be 
granted over, yet it is not meerly in Action, 
t /nſt. 120. But otherwiſe of a Bond to the 


Wife; as if F. S. becomes bound to a tems 


Covert, and ſhe dies, her Husband ſhall no- 


| have this Obligation without Adminittration, 


for that it is a Thing in Action. 

It the Husband be poſſeſt of a Leaſ: for 
Years of Land in the Right of the Wife, and 
after the Wife dies, the Intereſt of the Leal: 
is preſently veſted in the Husband by Law, and 
he ſhall have it, and not the Adminiſtrator of 
the Wife. Dyer 151. Ploud. 192, Wrotely and 
Adams, 1 Inſt, 46. 

A Feme polle{t of a Leaſe for Years take 
Husband, and they join in the Grant of 4 
Ferm, upon Condition that if __ their Exe- 


cutors or Adminiſtrators, pay 10 4. at fuch 3 
Day 


1. IX. i each others Fortune. 


tt (hall be lawful for them to re enter, and 
fic fic he Wiſe dizs, the Husband pays the 10 J. 

\} cnters, and dies, his Executors ſhall have 
e Term, and not the Adininiſtrator of the 
Wiſe {ur that the Interelt of the Term fur- 
ves to the Husband. Paſch, 12 Jac. B. K. 
: 1tford and Toung. TRE 

it x Term for Years be granted in Truſt, the 
mall not have it. Per Coke in Mater houſe's 
a agreeable io this it was decreed by 


05 


ot 
re 1:4, Lord Keeper, 1 Chanc. Caſes 225. bur 
H. the wh is now changed in this Particulaf. 


For J. having diſpoſed of a Term ſettled in 


ng Truſt on his Wife by a former Husband ; tho' 
2%, i: was decreed void by Finch, Lord Keeper; 
ed yet upem n Appeal to the Houſe of Lords, the 


1-c:c2 was reverſed. Sir Edward Turner's Cale, 


tte 1 Vern. 7. 
is And it came afterwards in Queſtion, upon an 
nd Ailizgnment made by the Husband of ſuch 4 
2 lem, whether he could diſpoſe of it; and it 
on. bang urged, that it had been lately adjudged 
the n the Houſe of Lords that he might, my 
me e Chancellor wondered at that Reſolution, 
net de laid would not amount to an Act of 
on, at ament, ſo as to change the Law; but ac 
__ 'eciced ſuch Diſpoſition good; Saying there 
for not be one Kind of Equity above Stairs, 
and an od inother here; and thought that from hence- 
ale (orc it would not be ſufficient to have the 
ard WW | 5band's Conſent, and Privity to an Aſſgn- 
en of a Term, in Truſt for the Feme before 
and trage, unlets he was likewiſe made a Party 

to the Allignment. Vern. 18. 

kes lerm being ſettled in Truſt on the Wife 
f a 4 2 former Husband, the fecond Husband 
ixe- i orcgages it, and then he and the Mort- 
h 2 Nees 2ifign it to 7. S. who brought a Bill a- 
Day G 4 or 


Term in Truft 
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gainſt the Wife and her Truſtees, to have the 
legal Eſtate aſſigned over to him; and it way 
held, that the Husband may as well diſpoſe of 
a Term in Truſt for the Wiſe, as if the legal 


Eſtate was in her; and decreed according) 


although the Husband had made no Settlement 


on the Wife. Trin. 1692. 2 Vern. 270. 


But upon an Intermarriage between A. and 
B. who has and Eſtate in Land, and a For 
tune in Money, and who are both Infants, an 
Act of Parliament is obtained for ſettling 1 
Tointure on B. the Wife, in Bar of Dower: 
provided that the Jointure ſhall ceaſe, if the 
Wife, when of Age, does not ſettle her Land, 
Oc. but nothing is ſaid as to the perſonal 
Eſtate, and Part of the Fortune is a Mortgage 


of 1300 /. taken in a Truſtee's Name, though 


when ſhe came of Age, ſhe ſettled her own 
Land only; yet the Husband dying, the Mort- 
gage ſhall go to the Executors of the Husband, 
and ſhall not ſurvive to the Wife as a Choje i 
Aftion. Decreed 1705, between Blois and 
Counteſs of Hereford, 2 Vern, 501. and my 
Jord Keeper laid it down as a Rule, that in 
al: Caſes where a Man makes a Settlement equi 
valent to the Wife's Portion, it ſhall be in- 
tended that he was to bave the Portion, 
though there is no Agreement for that Pur: 
pole. | 
Note; This was a Choſe in Action in Equity, 


and ſome Streſs laid on that, though it doc 


not appear by this Report. 

If a Sum of Nioney is awarded to the Hul- 

band, which he is intitled to in Right of hö 

Wife, and the Husband dies before it is paid. 

it will go to his Executors, and not ſurvive !0 

the Wile, the Award being a Sort of Judgment 
| Which 


2 


1 
1d 
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nee Oglander and Baſton, 1 Vern, 396. 
\ Man marries an Orphan of London, who 


L 


e before T wenty-one, yet her Share ſhall 
tte OT ner Children. 1 ern. 88. 


. 5. and the Daughter dies before any 
WL [bution made, and the Husband dies in- 
e. the Sbare of the Daughter ſhall go to 
iniſtrator of the Husband, and not to 
\c: Adminiſtrator ; but the Reporter refers to 
the Decree, Mich. 1693. between Cary and 
Taylor, 2 Vers. 302. 

Baron and Feme, Joint. tenants for their Lives; 
Baron ſows the Lands, and dies before Sever- 
acc and the Queſtion was, whether the Wife 
or Executor of the Husband ſhould have the 
Cor? and the Court propoſed, that each 
wm rake a Moiety; which was agreed to. 

„ners Cale, 2 Vern, 322. 

Richard Middleton, upon a Marriage Treaty 
with Barhara Nynn, agrees, in Conltderation 
of 1 250 . Portion ſecured to her by Bond from 
er Brother, to clear his Eſtate, being 70 J. 


3112: the Marriage ſhouid be had; and for every 
1-07, he ſhould receive, to ſcttle 10 / per 
num on her for a Jointure, and to ſettle 
"Ip on the firſt and other Songs of that Mar- 
10 8e: Barbara Was no Party to thele Articles 
the Marriage takes Effect; Barbara dies with- 

> ix Months, without Iſſue; Richard, on 
2 Wa Marriage with one Dorothy 
wn had a Portion of 1600 J. in Truſtees 
Hinds, by Articles agrees to lay out 1250 l. he 
1+ intitled unto in Right of bis firſt Wife ; 
and this 1600 J. when received, in the Pure. 


chuſe 


„ch has changed rhe Property. Paſch. 1686. 


ſurvive to the Husband, and ſhall not go to- 


ue dies inteſtate, Joiving a Daughter, the 


jp Annum, of Incumbrances, within fix Months 
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90 Of Baron and Femme i Intereſt Ch. IX. 
chaſe of Lands, to be ſettled on Dorothy for 1 
Z Tointure, and for a Proviſion for the Iſſue «of 
that e which Marriage after takes EC. 

ſet, and then Richard dies before he had got 

in either of the Portions: And my Lord Keepe: 

decreed it to the Repreſentatives of Richard, 
and that it ſhould not ſurvive to the Admiti. 

ſtr-tor of the firſt Wife, he being a Purchaſer 

by his Agreement to diſincumber his Eſtate ; 
and being in no Default, the Wife dying within 
the bx Months, which prevented the making 
the Settlement, Paſc. 1713. between AMA 

and Hun. 

A. made a Settlement, whereby he created 
a Term for Years, in Truſt to raiſe 400 J. a- 
IECC for his two Daughters; one of them mas 
es H. and he and his Wiſe brought a Bil, 
_ had a Decree to have the 400 /, "raiſed and 
paid; but before it was raiſed, B. aſſigns the 
Benefit of this Decree to one J. S. in Truſt for 
Payment of his Debts, and made him Executor, 

and died, leaving his Wife and one Child un- 

rovided ; the Creditors brought a Bill to have 
the Benetit of the {aid Aſſignment ; and though 
it was inlilted upon, in Behalf af the Wit, 
that there was a Difference between a Term in 
; I ruſt to raiſe a Sum of Money for a Woman, and 
| a Truſt of the Term itſelf for a Woman; yer 
4 the Maſter of the Rolls held, that this was 2 
| 1erm for Years, and not a Sum of Money, and 
therefore not to be diſtinguiſh'd from Sit d- 


III. 


| __ Turnet's Caſe (above); and mult decree 
1 it, (though againſt his Conſcience) That rheis 
„ | may be an Uniformity of Judgments. iin. 


1703. between Halter and Saunders. 


What 


(x. in each other's Fortune. on 


11/1: Things the Wife may make good after the 
Death of her Kusband, or not. 


%a Bond be made to Baron and Feme, the Bord. 
it may refule this after the Death of the Ba- 

. 4 H. 6. 6. And by ſuch Waver this is 
made an Obligation to the Husband only. 

Baron and Feme join in a Leaſe for Life Leafe for Liſe, 
the Land of the Wife, rendring Rent, the Jer Tears. 
eme may make this good by Agreement, after 
=. /)-::h4 of her Baron, and ſhall have the - 

WH it. 10 KH. 6. 4. So of a Leale for Years, 
Ne Leaic for one and twenty Years, or three 
Lives by tue Statute, imfra, 
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Reguls. 


. 
Tenant by the Courteſy. 


The Nature of Tenancy by the Courteſy. Of wha 
Eſtate a Man ſhall be Tenant by the Court / 
or not, If he Hall be Tenant by the Court: 

of an Eſftate in Suſpence, or not. In 5. 
Cafes the Husband ſball be Tenant by the Cour 
refy, where the Wife's Eftate is defeafible | 
Condition. Four Things belong to a Tenant 
by the Courteſy. What Sæiſin of the Wit: i 
muſt be io make the Husband Teaant by '|: 
| Courteſy. In what Cafes a Man fhall be V. 
nant by the Conrteſy of a Seiſiu in Law. Hou 
a Man ſpall be Tenant by the Courteſy in ve. 
ſpect of the TſJue, and how he muſt plead tht 
having of Iſſue. 


Enant by the Courteſy of En gland, is where 

2 Man taketh a Wife ſeiled of Lands in 

Fce ſimple, or in Fee-tail general, or ſeiſed a 

Heir in Tail ſpecial, and hath Iſſue Male or 

Female by the fame Wife born alive, thougli 

the Iſſue after dieth or liveth ; yet if the Wie 

die, the Husband ſhall hold the Land during bi 
Life by the Law of England. 


Of what E fate a Man ſhall be Tenant by tilt 
Conrrely, or not. 


It is laid down as a Rule by Littleton, Sect 
52. That in every Caſe where a Man taketh 1 
Wife ſeiſed of ſach an Eſtate of Tenementz, 
£7. as the Iſſue which he hath by his Witt 
may by Poſſibility inherit the ſame Tenements 


of ſuch Eſtate as the Wife hath, as Heir to tbe 
Wite 


7 1 X, Of Tenant by Courteſy. 


la this Caſe, after the Deceaſe of the 

| he (hall have the ſame Tenements by the 
Ci Gre of England, otherwiſe not. If Lands 
be 2iven to a Woman, and to the Heirs Males 


ay, ſhe taketh an Husband, and hath 
Daughter, and dieth ; he ſhall not be 
„ [04 by the Courteſy, becauſe the Davghter 
1 WS by © Poſſibility could inherit the Mother's 


ee — 
—— — —— — — . 
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55 |, 
i: WE ii in the Land; and therefore if a Woman, | 
„in Tail general, maketh a Feoftment in 
e + taketh back an Eſtate in Fee, and 


„% Hande and hath Iſſue, and the Wiſe 
ce lilue in a Formedon may recover 
„ againſt his Father, becauſe he is to 
L WS :£covcr the Land by Force of the Eſtate- tail, 


„re his Mother, and is not inheritable | 

i WS © i father, If a Man taketh a Wife ſeiſed l 

% ads and Tenements in Fee, and hath \n 
Iſſue, and after the Wife is attainted of Felony, " 

lo i5 the IfIne cannot inherit to her; yet he 9 

ee s be Tenant by the Courteſy, in reſpect of al 

n ue which he had before the Felony, and 

| a wich by oſhbility might have inherited ; but | 

o: Wil | iti Wit © had been attainted of Felony before 

ugh [i{ue, albeit he hath Iſſue afterwards, he 

Vile al not be Tenant by the Countely, 


bi Naa Eſtate of Freehold in Seigniories, Rents, No Tenancy by 

a nons, or ſuch like, be luſpended, a Man the Courteſy of 

all not be Tenant by the Courteſy ; but if 3 

the dulpenſion be but for Years, he ſhall be pr 
gt by the Courteſy: As if the Tenant 

hes a Leaſe for Life of the Tenancy to the 

dect. FX 2niories, who taketh an Husband and hath 

tha e, the Wife dieth, he ſhall not be Tenant 

—" Fog Courteſy; but if the Leaſe had been 


tht 
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94 Of Tenant by Conrteſy. Chap. X. 
Tf a Woman, Tenant in Tail general, taketh 
an Husband, and bath Ive, which Iſſue dieth, 
and the Wife dieth without any other lfu 
yet the Husband ſhall be Tenanc by the Cour 
k teſy, albeit the Eſtate in Tail be determined, 
5 becauſe he was intitled to be Tenant per Ie 
jk gem Anzliz, before the Eſtate in Tail wa 
| ſpent, and for that the Land remaineth. But 
if a Woman make a Gift in Jail, and reſerve 
a Rent to her and her Heirs, and the Donot 
take Husband, and bath Iſſue, and the Donee 
dies without Iſſue, the Wife dies, the Hu. 
band ſhall not be Tenane by the Courteſy, be- 
cauſe the Rent newly reſerved, is by Act of 
God determined, and no Eſtate thereof re- 
maineth : Aliter, if a Man ſeiſed in Fee of a 
Rent makes a Gift in Tail general to a Wo- 
man, Cc. 1 Ius. 30. 
tag A Woman taketh Husband. and hath Iſſue, 
it Lands deſcend to the Wife, the Husband enters, 
wi and after the Wife is found an Ideot by Office, 
5 | the Lands ſhall be ſeiſed by the King; for the 
. Title of the Tenancy by the Courteſy, and of 
W | the King, being at one Inſtant, the Title ol the 
j wing {hall be preferred. 
A Man ſhall be Tenant by Courteſy of a 
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A | Caſtle 
5 A Man ſhall be Tenant by Courteſy of Com- 


| * mon {ans nombre. 


| Regula. Man ſi. all not be Tenant by the Courteſy 
100 of a bare Right, Title, Uſe, or of a Reverſion 
Pi or Remainder expectant upon any El/ate of Fe. 
hold, unleſ the particular Eſtate be determined 
or ended during the Coverture. 


- SEE. I [a 


ber. Xx. Of Tenant by Conrteſy. 


hat Cafe the Hus band ſpall be Tenant by the 
Cat hp, where the Wife's Eftate 15 t ible 


f 


459 (. ondition. 


"ho Mother, being ſeiſed of certain Lands, 
aue two Daugliters, and by Indenture 
ee to ftand ſeiſed to the Uſe of E. her 
i Daughter in Tail, on Condition that the 
WT (| / ſhou'd pay to her other Daughter, with- 
'n 4 Year after the Death of the Mother, or 
111 a Year after the other Daughter ſhould 


.. ſhould fail in the Payment of the ſaid Sum, 

07 cal die without Iſſue before ſuch Payment, 
* o the Uſe of the ſaid ſecond Daughter 
Tail, The Mother dies, E. takes Husband, 


" 
nat ih iffue, and afterwards dies ſans Iſſue, be- 
ve, ore the Day of Payment, the Husband ſha!l 
ers, de Tenant by the Courteſy : For as to the 
ice; Condition of the Payment of the ſaid Sums, the 
the ſame not determined; for ſhe died fans Iſſue 
of belvre the Day of Payment, viz, before the ſe- 
the Daughter came of the Age of eighceen 
Nea and as to that there is no Condition 
of a broken: And as to the Point of dying with- 
at Hffus, the ſame is not a Condition, but ra- 
m- ft a Limitation of the Eftate; and the fame 
1:15 more than what the Law faith, and the 
lere bail is ſpent and determined by dying 
rteſy 7 h and doth not ceaſe, nor is cut off 
Gon WW! Uimitation. 1 Leon. 167. Sams and 
Free Pains \ Caſe. | 
ned A Man is intitled to be Tenant by the Cour- 


and maketh a Feoffment in Fee upon Con- 
, and entreth for the Condition broken, 

nd then his Wife dieth ; he ſhall not be Tenant 

u (© Courteſy, becauſe albeit the Eſtate given 
ES by 


come to the Age of eighteen Years, 300 J. and 
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Of Tenant by Courteſy. Chap. 
by the Feoffment be conditional, yet his Tit, 
to be Tenant by the Courtely was inclufiyely 
abſolutely extinct by the Feoffment; for ch. 
Condition was not annex<d to it, | 

"The Husband ſhall be Tenant by the Cour. 
reſy of the Wife's Gavelkind Lands, whether 
be hath Iſſue by her or not. Co. 1 Inſt. 115, 
An Alien cannot be Tenant by the Courteſy, 


Now four Things do belong to an Eſtate of 
Tenant by the Courteſy. 


1. Marriage. 


The Cuſtom of a Manor was, That if aty 


Man taketh to Wiſe any cuſtomary Tenant, and 
hath Iſſue, and ſhall outlive his Wife, lie fb 
be Tenant by Courteſy, and pleads he took u 
Wife Anne, to whom, during the Covertus 
a cuſtomary Tenement did deſcend, and hat 
Iſſue ; by this Cuſtom be ſhail not be Tenan 
by Courteſy, for Anne was not a cuſtomary 
Tenant at the Time of Marriage. 2 Lek 
Sir John Savage's Caſe. 


2. Seifin of the Wife. 
Now there is a twofold Seiſin, a Seiſin in Del 


And the Seiſin of the Wife is intended a Seifin it 
Dced: As if a Man died ſeiſed of Lands in Fes. 
ſimple, or Fee-tail general, theſe Lands deiceut 
to his Daughter, and ſhe taketh Husband, ars 
hath Iſſue, and dies before any Entry, the Hub 
band ſhall not be Tenant by the Courteſy; and 
yet in this Caſe ſbe had a Seiſin in Law: But! 
ſhe or her Husband had, during her Life, enters 
he had been I enant by the Courteſy, 1 Inſt 1 
Except the Wife be actually ſeiſed, the Heir {hal 


not make himſelf Heir to the Wife; and thats 
* 
2 5 [uv 


Fs 
# 


5 i 

Chap. X. Of Tenant by Courteſy, 
% Reaſon that a Man ſhall not be Tenant by 
„ Courteſy of a Seiſin in Law. 

But in ſome Caſes a Man ſhall be Tenant by 
de Courteſy of a Seifin in Law; as if a Man 
an Advowſon, or Rent in Fee, hath 
Tus a Daughter, who is married and bath II- 
1c, ard dies ſeiſed, the Wife, before the Rent 
ae due, or the Church became void, dieth ; 
: he had but a Seifin in Law, and yet he ſhall be 
ea by the Courteſy, becauſe he could by 
g uflry attain to any other Seiſin, Et im- 
otentia excuſat Legem. 

W 1c 1-nant took the Seignoreſs to Wife, and 
=: ic, the Wife died, the Husband ſhall not 
WW: 7 cnant by Courteſy ; for although the Seig- 
ory was in her at the Lime of the Marriage, 
et by Priority in Law it ceaſed, ſo as no Seiſin 
(the Seignory was during the Coverture. 
Ed. 3. | 


0 


Copy hold, unleſs there be a Cuitom to war- 
p"t it. Cro. Elix. 361. 


3. 1/ue. 
1 2 Man ſeiſed of Lands in Fee hath [Tae a 


Deen agb ter, who taketh Husband and hath Iſſue, 
aw, e Father dies, the Husband enters, he ſhall be 
fin 0 <n4nt by the Courteſy, although the Iſſue was 


6 bofore the Wife was ſeiſed; and fo it is, tho 
nue had died in the Life-time of her Father, 


„ e any Deſcent of the Land, yet ſhall he be 
„Hul enant by the Courteſy. 
- ol ff © Woman ſeiſed of Lands in 3 taketh 
Bui sband, and by him is big with Child, and in 
ater dF! Travail dies, and the Child is ript out of 


ody alive, yet ſhall he not be Tenant by 
6 Courteſy, becauſe the Child was not born 
kring the Marriage, nor in the Life-time of the 


Wife, 


A Baron ſhall not be Tenant by Courteſy of Copybold 


87 


Pleading. 


What ſhall be 
ſaid lawful 
Iſſue. 


ed; and in Pleading he muſt aliedge, that by 


ledgeth a Statute, and taketh Husband, and h 


Of Tenant by Courteſy, Chap, 
Wife, but in the mean Time the Land deſcend, 


had itiue during the Marriage. 
if the Iflue be born deaf or dumb, or bak 


or be born an Ideot, yet it is a lawful Tſfve i 
make the Hus band Tenant by the 1 an 10 
to inherit the L and. 1M 

And if the Iflue be born alive, it is ſafficien, 
though it be not heard cry. 8 Co. 34. Pan wil 
Caſe: For the Crying is but a Proof that cht {1a 
Child was born alive, and ſo fs Motion, Stir 1. 

ring, of the like, 

4. Death of the Mf. if 
Vet it is not neceſſary that theſe four ſhoul Ing 
concur all together at one Time; and therefor ji ! 
if a Man taketh a Woman ſelſed of Land it mall 
Fee, and is diſſeiſed, and then have Iſſue, i 2! 
the Wife die, he ſhall enter and hold by s. 

Courteſy: So if he hath Iſſue, which del he 
fore the Deſcent. | E. 
And though the Eſtate be not con ſomm uc u. 
till the Death of the Wife, yet the Eſtate h, 
ſuch a Beginning after Iſſue had in the Lie 
the Wife, as is reſpected by Law for divers lui": / 
poles; as after Illue had, he fnall do Home . 


alone; and if afcer ifue had, the Husbal 
mal es a Feottment in Fee, and the Wife diet 
the Feoffee ſhall hold it during the Life of 4 
Husband ; and the Heir of the Wife ſhall ud 
during his Liſe, recover it in a ſur cui in vii 
for it could not be a Forfeiture; for that i 
Eſate at the Time of the Feofſment Was 1 
Eſtate of Tenancy by the Courteſy initii 
and not conſummate. 

By No), in his Lecture, it is ſaid to be 4 
judged, 36 Elix. Feme Tenant in Tail 2ck"08 


i 
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Ch hap X. Of Tenant by Conrteſy 
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_ Hr Is * Tenant by the Courtely, and in 1 
the Hinds of the Iſſue in Tail, if the Tenant if 
by the Courtely ſurrender during the Life of 1 


erant by the Coutteſy. Dyer 51. 6. in 
Ma. giue 

Tenant hs the Courteſy grants his Eſtate 
W ic! \\ arranty, and comes in as Vouchee, yet 
3 have Aid of him in the Reverſion. Hob. 


21. 
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Pleading. 


n leading, he muſt alledge he had Iſſue du- | 
ing. the Marriage, and upon that Point the ö 
Trial is to be bad; and upon the Evidence it bl 

alt be proved, that the Iſſue was alive; for : 1 
mortuus exitus non eſt exitus : Proofs are, Cry- | ll 


ing, Motion, Stirring, Ce. 


Et fic feiſe exiſten habtter” exitum inter £05 
qundem A. & poſtea & ante, &c. ead. M. apud 
A. 11:4 obiit, & predict, (Baron) ipſam ſu- 

pervixit & ſe tenuit intus in pred. c. Et 
fai inde ſolus ſeifitus in dominico ſuo ut de li- 
eenemento ut tenens inde per legem 1 
guet quc, &t. 


* _ 
1 þ * 
1 2 
. i 
15 
> I 
i | 4 
5 \ 
17 : 
L 1 
4 A oO I 
1 
1 
} 4 
8 
I 3% 
; . * 
bu s 
i 7 
IH 
: A - 
13 
q R 
& * T5 
5 
1 4 LS 1 
RE * 4 
9 12 
4-0 
. oY 
TS + D 
4 
_—_ : J 
Wi 
+ A 
8 BW 
$ # i 
1 1 
$2 = 
11 
: :ü 
ES /: 
* 
eq N 
T3 
3 . 
43 1. 
1 N 
5 = \ 
4 Jo 
: 1 25 
4 1. 
1 f 
1 
* 
$ 
f 
f 11«•*„k 
is "4 | 
- 
A; 
* = 
3 
* 
* 1 
1 
4 a U 
114 
; i 
N þ 
; | 
31 
Fl 
7 o 
: 1 5 
"8 
> as 
«2 . 
oy i 
. 4.4 
7 * o 
4 55 — 
Wis 18 
| i 
: * 
4 - 
7 "7 - 
. 45 
14 o - 
3 
1 
: E 
{2 38 
1 1 
1 335 
1: W KA 
1 } N l 
: 1 2 "4 
2 { * Fl 
7 5 7 
f 
i 
t 
*+ 
; 
t 
Ll 


The Nature of Dower. Qualifications of bt 


| wE 6 © ab < 


Dowcr, 


Wife to enable her to have Dower, What 
Divorce ſhall avoid Dower or not... Of . 
Endowment of a Wife de facto & de jute, 


26 
IWhat Seifina the Husband muſt have to male N 
the Wife dowable. Of what Sei ſin of the T), 
Husband the Wije ſhall not be endowed, 0f 2 
what Eſtate a Woman ſhall be endowed. 0f at 
what [nheritances intire, and not deviſcabli, has 
ſhe ſhall be endowed, and after what Manny, 
In what Caſes of Lands or Tenements, which 1, 
are deviſeable, and which the Heir of t/s 5 
Husband fhall inherit, yet the Wife ſhall nit | 
be endowed. How fhe ſhall be endowed of in- 5 
proved Lands. If ſbe ſball be endowed if es 
Lands mortgaged. For and in what Reſp! e 


of Diſabilities a Woman ſhall not be endowed, 
Mere the Wife ſhall loſe her Dower by th: 
Attainder of her Husband, or not. Whether 


an Alien Woman ſhall be endowed, and ho, T 
What Abl of the Wife ſhall lar her Domu matt 
Several Caſes of Elopement and Divorce n- 
lating thereunto. Aſſigument of Dower, |; 
whom and how to be made. What A ir. 
ment of Dower is againſt common Right, u 
wot. hat Things may be a(ſigued in lien if 
Dower, Of Endowments by Metes and Pound: . 
Ab ſigument of Dower by the Sheriff, and how be C 
By the Heir. Alſigument in Chancery. Meet 
the Tenant in Dower having Damages. What Wis >: 


Charges made by the Husband the Wife u. 


dowed fa! avoid, or not. The Writ and D- WM), - 
claratiou in Dower. Pleadings in Dow, «+ (or 


Hat 


5 | $3 e 

Chap. XE Of T)atvere 
pPleas are good, or not, in Bar of Dower. 
Til, Evidence, Iſſue in Dower, Damages, 
Yulrment, and Execurion of the rationabili 


ol 
derte bonorum, according to the Cuſtom of 
8 on. x 


garter BH YE 4 
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Here a Man is ſeiſed of certain 1 or hos in 
[i Tenements in Fee-fimple, or Fee-tail Dowerg whats 
3 or as Heir in Tail ſpecial, and taketh 
and dieth, the Wife, after her Husband's 
125 Sh -ea(e, ſhall be endowed of the third Part of 
fc Lands or Tenements as were her Husband's 
o 1 ime during the Coverture, whether ſhe 
has liiue by her Husband or not, 
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OualrFcations of the Wiſe to enable her ta her 
Dower. 


She muſt be of nine Years of Age at the 
Vouth, of her Husband, elſe ſhe ſhall! not be en- 
| dowel: But if one take a Wife 100 Years old, 
the | * be endowed. She ſhall not be an 
Al ien, nor one that elopes. Vide inf; A. 


Three Things are necellary to the Conſum- 
mation of Dower, 


1. Marriage. 
2. Seiſin. 
3. Death of the Husband, 


Marriage, This muſt continue during 
* Coverture; for if that be diſſolved, Dower 
ceaſeth; and yer this is to be underſtood when 
jof Beben and Wife are divorced a vinculo ma- 
L127, as in Caſe of Precontract, Conſangui- 
nity, Affinity, Cc. and not a menſu & thore, 
45 for Adultery, 
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1 | If a Marriage de fafts be voldable by DN 
''F &? in reſpect of Conſanguinity, Precontract, Affi. 
0 ty, Cc. yet if the Husband die before Divoice, 
8 445 Wiſe ſhall be endowed ; but if they are i. 
| vorced a vinculo matrimonii in the Life of her 


—- | | Husband, ſhe loſeth ber Dower ; aliter, if they | 


| were divorced cauſa adulter ii. 
Wife de fa to It is to be underſtood of a Wife de fatto, 
aud de jure. well as de jure; and therefore if the \\ ifs be 
paſt the Age of nine Years at the Time of 
the Death of the Husband, ſhe ſhall be ei. 
dowed, let the Husband be of never ſo young 
n Age. Though the Woman cannot corlevr 
before Twelve, nor the Man before Fourteen, 
yet their imperfect inchoate Marriage, fron 
the which either of the ſaid Parties at the Age 
of Conſent may diſagree, after the Death d 
the Husband ſhall give Dower to the Wife; and 
therefore, after the Death of the Husbaod, i it is 
in Law accounted legitimum matrimonium quis 

ad dotem. 

If a Man take a Wife of the Age of ſeven 


—— 


S 


lt Yeats, and after aliens his Land, and after Alte. 
Y nation the Wife attains the Age of nine Yeaty 
1 ſhe fhal! be endowed, for ſhe was conditionally 
5 dowable at the Time of her Marriage, {vis 
0 If ſhe attained the Age of nine Years before the 
if Death of the Husband. I,.. 33. 

1 N 

þ Seijgnin Law. 2. Seiſin. The Husband muſt be ſeifed e. 
N ther in Deed or in Law, during the Coverturt 
4 or elſe ſhe ſhall not be endowed, where Land: 
1 and Tenements deſcend to the Husband : Nov 
6 before Entry he hath but a Seifin in Law, and 
i - yet the Wife ſhall be endowed, albeit it be 
. not reduced to an actual Poſſeſſion; for it is 
1 not in the Power of the Wife to bring it 0 
| an actual Seiſin, as the Husband may do 4 


 Widwk 


Chap. XI. & Dower: 
the Wiſe's Land when he is to be Tenant by 
the C. urtely. | 

Gran 2 Father and Toa. and the Grand- 
gabe 's ſeiſed of three Acres of Land ip Fee, 
4 :aketh Wiſe and dieth, this Land deſcend- 
ein to the Father, who dieth either before or 

der Entry, now is the Wife of the Father 
ible: The Father dieth, and the Wife of 

f * (randfather is endowed of one Acre, and 
8 lech. the Wife of the Father ſhall be only en- 
1 ed »f the two Acres reſidue ; for the Dower 
- Grandmother is paramount to the Title 

> Wiſe of the Father, and the Seifin of rhe 

ther which deſcended to him (be it in Law, 

ar 2<44al) is defeated; and in that Caſe Des de 

- peti non debet. 

It is not neceſſary that the Seiſin ſhould con- 
tinue during the Coverture, as the Marriage 
nut; for albeit the Husband aliens the Lands 
ind Te IO or extinguiſheth the Rent, or 
end, Cc, the Wife ſhall be endowed. 

Arid yet of every Seifin the Wiſe ſhall not be Of what Seiftn 

Fcndowed, as in theſe Caſes following. the Wife ſhall 
- The Wife ſhall not be endowed of the Seifin 8 W 
err Husband, had by Inter- union of the 
King, 's + ro 
% Woman ſhall not be ado ed both of 
* land given in Exchange, and of the Land 
| js n in Exchange, and yet the Hugband was 
i-4 of both; but ſhe may have her Election 
to be endo) vv "x of which ſhe will. 
Of a Seilin in an Inſtant a Woman ſhall not 
£crilow'd. If the Conuſance of a Fine doth 

t and render the Land TO the Conulor, the 
eat the Conuſor ſhail not be endow d. 1 
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Wife of eight Years old, and alieneth his Land 


Of Dower. Chap. N. 


| What Seifin it is that intitles the Wife to }n 2 
Dorwer. . a 
. 
1. He muſt be ſole ſeiſed thereof, and no n t 
Joint-tenancy : If there be two Joint-renants in as 
Fee, and one makes a Feoffment in Fee, his tf 
Wiſe ſhall not be endow'd. ce 
2. He mult be ſeiſed of ſuch an Eſtate during . 
the Coverture, that the Child that he ſhall be. 
get of the ſaid Wife may by Poſſibility inbeit I. 
the {aid Lands, ; IT. 
And yet this is not a general Rule. If a Man th 
be Tenant in Fee-tail general, and maketh 2 bo 
Feoffment in Fee, and taketh back an Eſtate to 6 
pe: 


him and his Wife, and to the Heirs of thi 
two Bodies, and they have Iſſue, and the Wie 
dies, the Husband taketh another Wife and dies, 


the Wife ſhall not be endow'd ; for during the Cro. 
Coverture he was ſeiſed of an Eſtate-tail ſpecial, \ 
and yet the Iſſue, which the ſecond Wife might can 
have, by Poſſibility may inherit. The ſame Lav [Um 
it is, if he had taken back an Eſlate in Fee- ay 
imple, and after had taken Wife, and had Iſſue ; 
by her, yet the ſhall not be endow'd; for that s 
the Fee-ſ1mple is vaniſh'd by the Remitter, and 8 
her Iſſue hath the Land by Force of the Intail AW" 
But in this Caſe, the Tenant cannot plead that 140 
the Husband was never ſeiſed of ſuch an Eſtate, e, 
whereof the Demandant might not be endow, 8 


but he muſt plead the ſpecial Matter, 


3. Death of the Husband. It muſt be a ni 
tural, not a civil Death. 


Note; It is not requiſite that Marriage, Seifin She 
and Age concur together all at one Time, but it nt. 
is ſufficient if they happen during Coverture. of the 

Sho 


If a Man ſeiſed of Lands in Fee taketh ! 


and 


Chap. XI. Of Dower. „ 105 
ard aſterwards the Wife attaineth nine Years, 

ind then the Husband dies, the Wife ſhall be 

44 ; for though at the Time of Aliena- 

on the Wife was not dowable, yet foraſmuch 

1; the Marriage and Seiſin in Fee was before 

te Alicnation, and the Title of Dower is not 
nſummate till the Death of the Husband, ſhe 

wall be endow'd, | 


Boughton and Randal's Caſe was a little odd. 
0 The Title of the Wife to recover Dower was, 
That the Father and Son were Joint-tenants to 
tem and the Heirs of the Son, and they were 
f both hanged in one Cart; but becauſe the Son, 
10 az was depoſed by Witneſſes, ſurvived, as ap- 
8 peared by ſome Tokens, viz. the Shaking his 
i Legs; bis Wife thereupon demanded Dower, and 
" had it upon the Iſſue anque Seifie ue Dower. 
bo CV. Eliz. 502. | 
1 Wien the Father and Son die, fo that no Proof 
by can be made which died firſt, the Civil Law pre- 
20 ſumes that the Son ſurvived; this being moſt 
-. ble to the Courle of Nature. 
v Jr what Eftate a Woman ſhall be endowed. 
6 very Eſtate of Freehold, and Inheritance 
tall in de imple, Fee-tail general, or as Heir in 
that Jai ipecial, whereof her Husband was ſeiſed 
ae ane the Coverture, either in Deed or Law, 
ny er as before. | 


0! an Eſtate-tail in Lands determined a Wo- Eftate-tail 
wan ſhall be endow'd, in the like Manner and determined. 
[51:1 43 a Man ſhall be Tenant by the Courtely, 


Wilt atis N utaudis. | 


na- 


fins de ſhall be endow'd of a Caſtle that is only Caflle. 
wut it maintained for the private Uſe and Habitation 
e. of the Owner. | | 


dhe ſhall be endow'd of a principal Manſion, Capital Meſ- 
or capital Meſſuage, Si uon {it caput baron”, ſeu ſuage. 
| Though 


>th 1 
ahh 
and 
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106 Of Dower: Chap. V. 
Paberitance Though. by many Inheritances that be entity, 
intire. whereof no Diviſion can be made by Metes aud 

Bounds, a Woman cannot be endowed of thy 

thing itſelf, yet the Woman ſhall be endowel 

thereof in a ſpecial and certain Manner; as, 

Adil | Of a Mill a Woman ſhall not be endowed by 
Metes and Bounds in Common with the Hei, - 

but either ſhe may be endowed of the th 

Toll-diſh, or de integro molendino per que mlih. 

tertium menſem. 

In Gilpin and Cookſon's Caſe in C. B. was gun 

recuperet tertiam partem molendini, and not 9 

the third Toll diſh ; aud it is well enough, the 

Writ being of the Inheritance, and not of thz 

Profits; for on Recovery of the third Part of 

the Mill ſhe ſhall have the To!l-diſh; and {G 

1 Inſt. 32. to be intended. 2 Keb. 8. 

A Woman ſhall be endowed of the third Pn 

Stallage. of the Profits of Stallage; of the third Part df 

| FT the Profits of a Fair; of a third Part of the Pro 
1404 fits of the Office of the Marſualſea; of the th 
Pavkerſhip. Part of the Profits of Keeping a Park; and 7 
Dove · houſe. third Part of the Profits of a Dove- houſe ; 
1 Piſc vy of the third Vart of the Profits of a . 


1 
5 JTertium piſcem, wel jactum retis tertium. 
| | Third Preſen- She ſhall be endowed of the third Preſents 
1 tation. tion to an Advowſon. | 
1 Courts. She ſhall be endowed of the third Part of t 
1 Hevicts. Profits of Courts, Fines, Reriots. 
0 5 _ Sheſhs)) be endowed of Tithes, and the Curel 
jt 2 Endowment of T ithes is of the third Sheat, ta 
9 what Land ſhall be fown is uncertain. 
1 irhevitances. In ſome Caſes of Landsand Tenements which 


deuiſahle what are deviſable, and which the Heir of the Hub 
je Half ut be band ſnall inherit, yet the Wife ſhall not be er 
1 9B:9W8 j- dowed, As if the Husband makes a Leale (it 
11 Life of certain Lands, reſerving a Rent to fil 


and his Heirs, and he taketh Wife and dieth, 
tht 
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. e Wit e ſhall not be endowed ; neither of the 
| * >»yc:{10n, though it be within the Word Texe- 
| -, becauſe there was no Seilin, in Deed or 5g 
1. e, of the Freehold; nor of the Rent, 
zule the Husband had not but a particular 
ate therein, and no Fee-ſimple. But if the 
{u-band make a Leaſe for Years, reſerving Rent, 
ad takes » ite, the Husband dies, the Wife ſhall 
Ie endowed of the third Part of the Reverſion 
eee Pal. Bounds, together with the third 
Part of. the Rent. 
I 2 Man makes a Gift in Tail, reſerving a Rent. 
J' ent to him and his Heirs, and after the Donor 
kes Wile and dieth, the Wife ſhall be endowed 
ft ' is Rent, becaule it is a Rent in Fee, and by 
olf:vility may continue for ever. | 
A Woman ſhall be endowed of a Common Common. 
portaln ; but of a Common /aus nombre in Grols, 
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* be ſhall rot be endowed. 

* She (hail not be endowed of a Contain fans 
wy ombre, for then the Land ſhall be doubly 
977 2 11 Co. 45. Godfrey, Paſch. 9 Car. B. K. 
and 4 e and Drake, Though in that Caſe in a 
Al Wa t of Error Judgment was affirmed, becauſe it 


11 not be intended Common ſans nombre, but 
WIC! dant. 


9 he ſhall be endowed of 2 Rent- ſervice, Rent- 
{ln barre, Rent-ſeck. 
| V* an Annuity that chargeth only the Perſon, Arnuity. 
Care ad i!ucth not out of any Lands or Tenements, | 
J al not be endowed. 
: {ihe Irechold of the Rents, Common, ec. Efaate ſuſven- 
h olpended before the Coverture, and fo ded. 
\ Hol. F< during the Coverture, ſhe ſhall not be 
6 2 wed of them. But if after the Coverture 
> (i © Husband do extinguiſh them by Releaſe or 
„ bat vet ſhe ſhall be endowed of them; 
dierh, 1 ſor 
the 
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Regula. 


are to have Continuance. | 


and the Heir by his Induſtry and Charge make; 


bond, and that the ſame Iſſue may by Poſſtil: 


Of Dower. Chap. N. 


for as to her Dower in the Eye of the Law, they 


Of improved Lands ſhe ſhall be endowed; 3 
if the Wiſe be entitled to have Dower of three 
Acres of Marſh, every one of the Value of 124 


it good Meadow, every Acre of the Value 19, 
the Wife ſhall have her Dower, according to 
the improved Value, and not according to the 
Value, as it was in her Husband's Time; for her 
Title is to the Quantity of the Land, vis. one 
third Part. So it is if the Heir improve the 
Lands by Building. 

On the other ſide, if the Value be impairedin 
the Time of the Heir, ſhe ſhall be endowed 1c 
cording to the Value at the Time of the Afſgn- 
ment, and not according to the Value, as it wa 
in the Time of the Husband. 


Of bat Eſtate the Wife ſhall be endowed, 


It is a Rule: In every Cafe where a Woman 
takes an Husband ſeiſed of ſuch an Eſtate in 1. 
nements, &c. ſo as by Poſſibility it may ba- 
pen that the Wife may have Iſſue by ber Hul- es, 
(er t 
ty inherit the ſame Tenements of ſuch an Eſta: de 
as the Husband hath, as Heir to the Husband elt 
of fuch T enements ſhe ſhall have her Dower, ter t 
otherwiſe not. As if Tenements are given t? ecial 


a Man and the Heirs which he ſhall beget en il 


tha Body of his Wiſe, in this Caſe the Wiebe 
has nothing in the Tenements, and the Husband i £ 
hath bur an Eſtate as Donee in ſpecial Tal; cauſe 
ver if the Husband die without Iſſue, the ſan n. 
je ſhall be endowed of the (aid Tenement5 ing de 
becauſe the Iſſue, which ſhe by Poſſibility mig f = eh 
bave had by the fame Husband, might ht ave! 
5 . Rellte 


erted the ſame Tenements; but if ſuch Wiſe 
lech, leaving her Husband, and after the Baron 
1; znother Wife and dies, his ſecond Wife 
ball 110! hc endowed in this Caſe, for the Reaſon 
read. Lit. Scct. 53. And therefore though 
5 Woman be a hundred Years old, and the Huſ- 
bouurteen Years old, and he.dies ſbe ſhall 
=. wc, becauſe the Law faith, if ſhe be 
dove bine ſhe ſhall be endowed, | 
The Wife ſhall not be endowed of Lands and Wet of Faint 
onements, which the Husband held jointly tenancy. 
= 2n0ther at the Time of his Death, for the 
ente tenant claims all by Survivorſhip, which is 
bove the Title of Dower ; but Tenants in com- 
on have ſeveral Freeholds and Inheritances, 
WW: cir Moieties ſhall deſcend to their ſeveral 
ir, and therefore their Wives ſhall be en- 
ed. 1 Juſt. 37. 6. 
oe ne ſhall be twice endowed, as in Caſe of 
1 very by Eigne Title. 1 Rol. Abr. 684. 
the Wiſe elope, ſhe ſhall be barred of her Zlpe. 
W over, and yet her Iſſue ſhall inherit, 
Man ſeiſed in Fee of Land covenant to Not of an E- 
ind ſeifed of it to the Uſe of himſelf and his fare ended by 
T's, until C. his younger Son take a Wife, and expreſs Limi- 
ter to the Uſe of C. and his Heirs, and after ien. 


* Valles, by which the Lands deſcend to B. his 
and delt Son, who had a Wife, and after dies, and 
er this C. takes a Wiſe, the Queſtion upon a 


:cial Verdi was, If the Wife of B. the eldeſt 
3, thall be endowed of the ſaid Eſtate of her 


t 01 
Wie Jusban e And the Court was divided in Opini- 
bind WW it it ſeems the ſhall not be endowed, 
ze Eſtate is ended by an expreſs Limi- 
lane ad conſequently the Eſtate of the Wife 
ents BF derived out of it ſhall not continue longer 
night an the original Eitate. Paſch. 10 Jac. B. C. 


abe and Ventrice. 


T Note; 


hap. XI. Of Dower: : 109 
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Not of Fee 
gained in an 
Inſtant. 


Covenant to 


fand ſeiſed by A 


Teuant in Tail. 


f Dower. Chap, . 
Note, If Tenant in Fee takes 2 Wife, 20 ly 
makes a Leaſe for Years, and dieth, the Wil 71, 
hall be endowed, and the ſhall avoid the Leaks D 
but after her Death the Leaſe ſhall be in For 1 
lin. 1 Inſt. 46. on 
The Bargainee hath a Wife and dies, ate; to 
wards the Deed is enrolled, the Wife ſhall hwy ar 
Dower. Baron Frevil's Caſe, cited in Flow:r mn th. 
Baldwin's Cale, Cro. Car. 217. For by Relation i 
the Bargainee was ſeiſed ab initio. Vide Cry, Ju; 5 
615. Amcot's'Caſe. Et 
If Tenant in ſpecial Tail take a fecond Wit, ne 
who is not dowable of the Tail, and he th 
makes a Feoffment in Fee and dres, his Vir BR © 
ſhail not be endowed, for that he gaifs the Fe s 
but in an Inſtant. 8 Co. | Lo 
The Husband ought 10 have a Fee or TA a 
and Franktenement in Poſſeſſion, othet wile i 1 00 
Wife is not dowable. ä 
The Husband of the Demandant and Fa 
of the Tenant being Tenant in Tail, in Cont nal 
deration of a Marriage with his Son, the Tt As 
nant in Tail covenanted that the Land 20 HY. 
his Death ſhould defcend and come to his wn Hu 
and his Heirs, and after he takes the Demand | 4 
to Wife : It was adjudged he was feiſed of H= 
Eſtate, of which ſhe was dowable, for that nt 1 
Eſtate was altered by her Husband, for be wah © 
Tenant in Tail ſtill as before. Ouære, If it Hi ay 
been a Covenant to ſand feifed. Cro. Eli nis 
Blitkman's Cale. Vide Moor. wy 
S. ſeiſed in Fee by Indenture inroiled uy 
bargains and ſells to the Husband for 1 20 6 5 
Conſideration he ſhall redemiſe it to hin a a 
his Wiſe for their Lives under a pepper- Con . 
and with Condition that if he paid the 125 5 
at the End of twenty Years, the Bargain 3 a1 3 


Sale ſhall be void; he redemiſeth it accorcinf 


Chap. XI. Of” Dower: 
and dies; his Wife brought Dower. ' Per Cu- 
n, Reſolved in Chancery, that ſhe ſhall wn 
Power, aud a Court of Equity fhall not pre 
Dude her of it; and when he redemiſeth it ops 
an the former Agreement, yet the Leſſees are 
receive it ſubject to this Title of Dower ; 
vo it was his Folly that he did not join ano- 
ther with the Bargainee, as it is the ancient 
Courſe in Mortgages. 

i{ a Husband, before Marriage, conveys his 
Iſtate to Truſtees and their Heirs, in ſuch Man- 
ner as to put the legal Eſtate out of him, tho” 
the Truſt be limited to him and his Heirs; yet 
Ice Wife hall not be endowed of this Truſt E- 
f 1 Pajch. 1712. between Bottomley and 
_ Parfax, agreed clearly, and admitted 

1 Curiam in Cancellaria, 1 Chanc. Rep. #54 
$ P, 

Of a Uſe not executed, a Woman ſhall not 

be endowed, neither ſhall the Husband be Te- 


** 
* nant by the Courtely. Vide Perk. 349. 1 Co. 
. 7:08 : :3- 4 Co. Vernon's Cafe, Doctor and Student, 
the 2 cap. 22. Dyer 11. pl. 47. But as to the 
, Hyshand's being Tenant by the Courtely, vid. 
nan 35, 681. and ©. if there be my Dif- 
" od ference. 
* But if a Father purchaſeth Lands in his eld- 
ene ons Name, and the Son is put into 
= Volſe Ton, who afterwards falls Sick, and in 
£10 bs dick neſs his Father gets him to execute 2 
weed, declaring his Name was made Uſe of 
cee i Truſt for him, and the Son recovers 


and continues Poſſeſſion, and marries ; after his 
Death his Wife ſhall be endowed, notwith- 
tagging this Declaration of the Truſt ; and 
thongh the Father had got a Conveyance of 
the legal Eſtate from the younger Son ; for per 


Lord Chancellor, this is a ſecret and fraudulent 
Deed 


o kl 
n a0 
(Cori! 

| 
120k 
n 20 
erding 


11% 


Inftant. | 


Condition. 


Aer took a Wife, and died, the Heir entit 


Of Dotter. Chap. * 


Deed of Truſt, to deceive Creditors and Pur. A 
chaſers; and therefore reverſed the Maſter 9 rant 
the Rolls's Decree, who had decreed it for thy is - 
Father. Paſch. 1702. between Bateman and be & 
Bateman, 2 Vern. 436. ale. 
If a Man deviſes Lands to his E xecuters to If 
Payment of Debts, and after Debts paid, i 0 di 
his Son in Tail; and the Son marries, and die les 
before Debts paid; the Eſtate of the Execy.' * 
tors is only a Chatte] Intereſt, and will nx 41167 
hinder the ' Son's Wife of : Dower : but it g De 
Wife's Dower cannot commence in Poſſe: ſoy apt. 
nor Damages be recovered for detaining it, bu On 
from the Time of the Debts being Hate, 2 Ver vied 
404, per Curiam, „s. al 
It the Lands of F. 4 are ſequeſtred forq Hig 
Perſonal Duty, and he marries, and dies, tho J zft 
the Lands were ſequeſtred before Marriagy BIT TE 
yet the Wife's Right of Dower will attach iu 
them; for this Sequeſtration ſhall not ſo fit ende 
bind or cover them, as to binder the Wiſe d at the 
her Dower, 1 Pers. 118. ruled on Demure ne e 
per Lord Keeper North. a \ 
If an Husband takes a Fine fur Contam avid 
droit come ceo, and renders arrear ; although aided 
was the Husband s, yet his Wife mall not ban tine 
Dower, for it is in him and out of- him qui B of 
uno ſtatu aud by one and the lame Act. 3 Len the 


11. 


4 Man i e Land upon Condition, i 3 
er. 


8 
Hine, 
* rc/t, ; 
, Yeh 
| Eine 
that th 
Pits ac 


r luch 


for the Condition broken, yet the Wiſe hal 
not be endowed ; and ſo if the Condition hu 
been broken before the Death of the Husband 
if he had not entred; for he Lu Title 5 5 
try. 1 Brownl, 59. 


Chap. 1 Of Dower. 113 
Woman ſhall be dowable of an Eſtate Of an Eftate 
-anted by Tenant in Tail to her Husband and 222 
is Helrs, and diſcendible only for the Life of OR of 
he Grantor. 1 Suund. 261. in Tooke and Glaſs's : 
ale. | | | 

17 a Man ſeiſed in Fee makes a Feoffment 

o divers Perſons to her Uſe for Life, and to 
ſes which he ſhall declare by his Will, and af- 

r marries his Wiſe hall not be endowed. Per 
4116/1, Altter, if Uſes expreſt in his Will bear- 
ig Date tali die ante the Feoffment. Ex Manu- 


net. Art. Brownloe. ; | Sw 
One ſeiſed of Lands in Fee took a Wife, and Baron i i- 
vicd a Fine of the ſaid Lands with Proclamati- arg 5 3 
„ and afterwards was indicted and outlawed -* 7 — 
| High ireaſon, and died, and five Years pal- paſed after bis - 
4 zfter the Death of the Husband, and the Death, yet ſos 
cir reverſed the Attainder ; the Queſtion was ſ2a# be en 
ivias Menvil's Caſe, Whether the Wife ſhall ⁹ 
> endowed? 13 Co. 19. And it was reſolved 
i: the Wife ſhould be endowed; for though a 
ng levied, and Non-claim of five Years ſhall 
a Woman of Dower, and her five Years 
avec, yet in this Caſe the Wife is not to 
aided by that Saving; for in Reſpect of the 
inder of her Husband ſhe had not any 
pit of Dower at the Time of his Death, nor 
| ſhe after his Death proſecute any Action 
*. But the Wife is aided by another t- 
1 5aving in the ſaid AR, (viz.) And ſaving 
ul other Perſons, (viz.) who were not Parties to 
une, ſuch Action, Right, Title, Claim and 
Ferc/!, or to the ſaid Lands, &c. as ſhall firfl 
main, deſcend or come to them after the 
Hine ingroſſed and Proclamations made, &c. 
nat they take their Actions and purſue their 
pt 2ccording to Law within five Years next 
dach Action, Right, &c. to them accrued, 
5 1 5 
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8 Of Dower, Chap. N 


G.. and in this Caſe the Action and Right g 
Power accrued to his Wife aſter the Reveit 
of the Attainder. 


11. 


For or in what Reſpect of Diſuliluic a Won 
Hall be endowed or not 


The Wife of an Ideot, z0n compos mentis 

The Wife of one outlawed, 

Where the The Wiſe of one attainted of Felony or Tre 
Wife ſpall life paſs, Herely, Pramunire, ſhall be endowed. 
ber Dewver by 80 note at. this Day, if the Husband be 3. 
7 ap ag tainted of Felony, the Wife fhall be endowet;| 
4 where not, and yet the Iſſue ſhall not inherit the Lat 
i which the Father had in Fee- ſimple. Inſt. 40. 
But before the Statute of 1 E. 6. the Wi 

ſhould not have been endowed, and the 1k 

 Nould have inherited. 

But the Wife is not dowable if the Husbay 

be attainted of Treaſon; for her Title bein 

by the Intermarriage, and evght to contin 

and be conſummate by the Death of the Hi 

band, which cannot be in this Caſe ; for ti 

Attainder of the Husband bath interrupted 

as in the Caſe of Elopement ; and this Attd 

der is an univerſal Eſtoppel, and doth not 

in Privity between the Wiſe and him to will . 


the, Eſcheat belongs; but every Stranger m Whe! 

bar her of her Dower by Reaſon thereo!, a \1 

a Pardon doth not help her: For now ſupi . - 

the Husband obtaineth a Charter of Pardon s 1808 3 

dies, this doth not help the Matter, for ace 

fame extends but to the Life of the Offend nag mer 

but doth not take away the Attainder, by wii ::- .. 

5 ihe is barred to demand Dower during the Or 


tainder's being in Force; and ſo it is, though“ de in 
Lands be aliened before the Treaſon coe 
ted, as it was in Dyer 140 b. Lady Ga ar,, 


fi F 


Chap. XI, Of Dower, 115 


=. i:.5 & 6 Ed. 6. cap. 11. alt. Proviſe 

l Leon. 3 Maney s 8 | 

iin marry an Alien Woman ſhe ſhall Alien. 
de endowed. 1 Roll. Abr. 675, that is to be 
.nderſtood as a Parliamentary Caſe by petition- 

ge, 3nd the King's Anſwer. The Counteſs of 
\-411-s Caſe, For if a Man take an Alien 

WS i. 1nd after the Husband aliens the Land, 
ter ſhe is made a Denizen, and then the 
dies, ſhe ſhall not be endowed, be- 
there was an abſolute Diſability ; aliter, 
che be naturalized by Act of Parliament. 
bing marry an Alien, ſhe ſhall be en- Alen Queer 
Jowed. 1 Inſt, 31. 6. endowed, 

By the Stat. Magna Chartn, cap. 7. The Wi- ee kata 

Low after the Death of her Husband ſhall give what. 
othing for her Dower, but fhall remain” in 
te chief Houſe of her Husband forty Days 
frer his Death, within which Time Dower 
nall be affigned her: If ſhe marries within the 
ty Days ſhe loſes her Quarentine. 1 Inſt. 32.6. 
\n if the departs from the Houſe upon het 
lucband's Death, ſhe cannot return again 
thin the forty Days. Hob. 153. The Wiſe 
be allowed Rationabilia Eſtoveria de bonis 
i, , e. reaſonable Suſtenance during the 
drty Days, | 

ere Tenant in Dower dies inteſtate, be- Tenant in 
1:2 Writ of Enquiry executed, the Admini- Dower dies he- 
or cannot bring'a Fire facias for the Da- e 4 0 MY 
%% and mean Profits: But where Damages —_— as 
'c alcerrained upon the Writ of Enquiry, and miniftrator 
ucoment thereupon, they are veſted in the In- cannot have 4 
eſtite 25 a Debt, and the Adminiſtrator ſhall Scire facias, 
ave them; but the Demandant dying before 

* tina! Judgment, and when the Damages are 
ve to her, only by Way of Satisfaction for an 
bury, which is in the. Naturz of a Treſpaſs, 

| | I 2 | and 


x 


Of Dower, Chap. x1, 
and the Writ of Enquiry being in the Natur 
of a perſonal Action for them, it dies with 
the Perſon, and a Scire facias lies not for the 
Executors or Adminiſtrators, Shower's Rep, 3 


| Salk. 252. 10 
yy bere theHeiv Where the Tenant pleads Detainer of Cha. he 
Chas. ters, be muſt plead, that from the Time of e WP" 
ters,and bers Death of his Anceſtor paratus fuit, & adi ow 
not. paratus exiſtit, to aſſign her Dower if The won ver 

deliver the Charters. Salk. 252. erm 
If the Wife be with Child, the Heir for the 

Time being cannot plead Detinue of Charter, at 

for the Widow may keep them for the Infant | 

41 E.3.11.6. | | 

TheWife ſpall The Wife may be endowed of the Capi Th 

dn + Meſſuage, for there are no Feudal. Baronia out 
Meſſunge, at this Day except Arundel Feuda! Bu on [ 
ronies were thoſe with which the King, at th: u 
Creation of them, gave Lands and Rents u ne Vy 

hold of him for the Defence of the Realm; UNIL 
and of the Principal Meſluage, called Caput Br a 
roniæ, while ſuch Tenures were in Being, tit Me, 10 
; Wife could not be endowed. Salk, Rep. 253. ttt 
Tenant for Where there is Tenant for Life, Remaindert0 reems 
Life, Remain- Truſtees for vinety-nine Years, Remainder u, \culte! 
3 Tenant for Life in Tail, and the Tenant (v thou 
Fee, his Wife Life dies, his Wife ſhall be endowed, notwiti- 7 * 
ſoa!l be en- ſtanding the intervening Eſtate, for that beirg IH 1 
dowed, for Years only is not to be regarded; but 1 -- dot 
| the meſne Remainder had been for Life, it had 212 
been other wie. Ja. 25.4 ũ P. If the 
_ Divorce, As to Divorce, vid: ſupra. If the Wife be anot 
divorced canſa prevontrattus, conſanguinii ati, th the 
or Impotency, ſhe ſhall not be endowed. dus banc 
If the Wife elope, ſhe is barred of her Dover ed in 
Lide infra. . "a 

v 14®, 


vs 


a 


Chap. XT, Of Dower: 115 


At of the Wife ſball bar her of her Dower. 


Mm 
if the Wife elope from her Husband, viz. if Elopement. 
e Wie goeth away and leave her Husband, 
„d tarriech with the Aduiterer, ſhe loſeth her 
„6er, until her Husband willingly, without 
dercn Ecclefiaſtical be reconciled to her, and 
mit ber to cohabit with him. 
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dente Hm mulier fugiens & adultera fact a 
E /:: careat, niſi ſponſi ſponte retratla. 


Though in this Caſe of Elopement the Wiſe 
2u!d not be barred of her Dower by the Com- 
non Law, but by the Statute of . 2. cap. 34. 
Si 1x0; ſponte reliquerit virum ſuum, &c. If 
„e Woman be taken away not /ponte, but a- 
p1in't her Will, and after conſent and remain 
vi: the Adulterer without being reconciled, 
»c, ſe ſhall loſe her Dower. a} 

{t the Wife go away with her Husband's A- 
cement with A. B and after A. B. commits 
\cultery with her, and ſhe ſemaineth with him 
out Reconciliation, ſhe ſhall be barred of 
xr Dower. „ 

[{ ſhe commit Adultery with him, though 
e doth not continually remain with him, it 
a Tarrying within this Statute. 2 Inſt. 436. 

the Husband grant his Wife with her Goods 
o awother, by Force of which the Wife lives 
eh the Grantee afterwards all the Life of her 
!ushand ; ſhe ſhall loſe her Dower, becauſe ſhe 
ed in Adaltery with him. 30 E. I. lib Par- 
ent. f 96. William Paynel and Margery his 
ie, The Precedent is this: 


13 Elo po- 


OE 
TT — — . IE ̃ ˙*õ·'ꝛ v "INC 2 2 
— — - * * — 


— 
> 


; : x 


* 3 
I mas — 


1 18 


tem manerii gue ipſam contingit de libero tum 


tulerunt quoddam fatium pred, Johannis Cen 
mops primi viri in hac verba. Omnmibus Cn 


' 
. 


Of Dower, Chap. N 


Elopement pleaded in Dower, vid. Dyer ich 
g. 107. a. Parliament 30 E. 1. apud Weſin, Þ, 
titio Will, Payne! © Margaretz uxoris ejus, 6 
quod Dominus Rex tis reddere vellet terii am ya 


»ento Johannis Commoys primi wirt ſui, ec. H 
Nic' Warwich pro Rege 22 Elopemeiu de 
ſeme de ſa baron ove le dit Will. Pay nel & ſun 
loc præfat. Willielmus Paynel & Margareta ty 


Hdelibus, & c. Sciatis me tradidiſſe & commi, 
de ſpoutaneu voluntate mea Dom. Willielm Ty; 


nel Alilit. Margaret, de Commoys #xorem nm [1 
am, & etinm dediſſæ & conceſſiſſe & eidem il Marr 
relaxaſſe & quiete clamaſſe omnia boua C 
22a que ipſa Margareta habet vel de cateroty ture 
bere poſſit, & etiam quicquid ejt de pra ::: 
Margaret. boars & catallis cum pertineui of he 
ſuis. Ita quod nec ego, nec aliquis alius wihiyi + i 
mine meo iu prad. Margaret, bonis & cation :'c * 
irfius Margaret cum pertin. exigere vel wils 1 In. 
care poterimus nec debemus imper petuum. Vi T! 
& concedo & per præſens fcriptum confirms ql ' 2 © 
prædicta Margareta cum præditio Domino i nake 
lielmo ft & remaneat pro voluntate ipfius WIR | © \ 
lielmi In cujus rei teſtimonium & his iv out ! 
pus, Cc. Et ſuper Hoc petit Judicium. þ Jaw, 
conſideratum eft quod prædictus Wiilieimus e 


Margareta nihil capiant per petitionem ſua, . 
fint in miſericordia. Ceft petition fuit comma +*- + 


Weſtm. 1. 29 Ed r. Et Judicium 30 Ed. N 
5 | elt, 

If the Husband's Friends ſend him a way ft tuen 
his Wife, ſo as the Wife knows not what is and e 
come of him, and they publiſh that he is cu this f 
and afterwards they procure the Woman to! au 
Eaſe all Marriages and Intereſt in bim ot WE 


nu 


Chap. XI. | Of Dower. 

Husbaud; and afterwards by the Perſuaſion of 
ue krerds of the Husband marries with an- 
Otte, who dies, and ſhe takes another Huſ- 
Land, che Wife having no Notice of the firſt 
Hushand's being alive, although the Wife live 
- Alu)rzry, and though the firſt Husband was 
not our of the Realm; yet inaſmuch as ſhe 
dig nor cave her Husband ſponte, as the Sta- 
eich, but by Perſuaſion of the Husband's 
ends, that he was dead; and it did not ap- 
chat ſhe knew he was alive, this is not 
ich Elopement as to bar her of her Dower. 
: Roll, Abr. 680. Green and Harvey. 
| 1: Wife had a ſointure made to her after 
Marriage, and ſhe and her Husband levy a Fine 
Lauſance de droit, &c. and alien the Join- 
e this ſhall not be good, after the Cover- 
re, for her Dower of the Reſidue of the Lands 
ber Husband, becauſe her Time of Election 
t come until ſhe become ſole, according to 
the Statute of 27 H. 8. cap. 10. Dyer 358. b. 

1 Inſt. 36. 6; 3 60%. 34-4 
ie Husband being Tenant in Tail, the Re- 


L314 


wander to his Wife for Life; the Husband 
die for Lives for a Jointure, and dies with- 
ot be; this Jointure was pleaded in Bar of 
Dower, Per Curiam It is no Bar, becauſe 
the Wife is remitted, and in her firſt Eſtate, 
and ttc Jointure avaided. Moor 872. Wood 
ariu Shirley, | 

it the Husband ſeiſed in Fee makes a Feoff- 
nent, reſerving an 100 Marks Rent yearly for 
twenty Years next enſuing, to him and his Wife, 
and dies, and the Wife accept the Rent, yet 
(11s ſha!) not be any Bar in a Writ of Dower, 
ile ſhe demands a Freehold; and that only 
vi a third Part, Tempore 1 Ed, 1.65. 
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Divorce, 


Of Tower. | Chap, J. Cl 

If a Man ſeiſed in Tail for a valuable Cors. 

deration bargains and ſells to another in Fe, 

and covenants that he and his Wife will % 
Fine for better Aſſurance; and-it is agreed tin [ 
30 J. Part of the Conſideration Money ſhall bs Cod 
aid unto the Baron, upon the Conufance Gf #11 
the Fine by the Baron and Feme ; and after the AW :/- 
Baron and Feme acknowledge 2 Fine befor: ; MRS :: 
Judge, in the Circuit, in the Vacation; and ue 5 
ſaid 30 J. is paid to the Feme, the Baron is g 
bed, and the Baron dies before the Term, 2:4 co 
chereupon the Feme ſtops paſſing the Fine, and WW 5c: 
after brings a Writ of Dower, the Bargaine and 
all bave no Remedy in Equity againlt the with 
Dower, becauſe it is againſt a Mazim in Lay canis, 
that a Feme Covert ſhould be bound without! Wife 
Five. Mich. 5 Car, 1. between Hody and Lan, barre 
r Koll. Abr. 375. but Qu. Very 
For if a Feme Covert, by Agreement mad But it 
with her Husbaud, is to ſurrender or levy Will 
Fine, though the Husband die before it by Cro. 1 
done, the Court will, by Decree, compel tle 220), 
Woman to perform it. Per Cur?, Between Bak * 
and Child, 2 Vern. 61. Peron 
Of the Wife s being barred by Fine and Not: Real 
claim, vide Tit. Fine, and 13 Co. 20. iſed t 
If Divorce be cauſa Conſanguinitatis, Præcot. went: 
rrattus, Aſſiuitutis, Frigiditatis, the Wife ul ac! 


Ultate 


not have Dower, 

As concerning Dower at the common Lan, 
there maſt be Aſligument either by the Sherih 
by the King's Writ, or by the Heir, or othet 
Tenant of the Land, by Conſent and Agret- 
ment between them. | 


L0dly 


f 


— 


Of gar i action or Bar of Dower, 


if a Man deviſes certain Lands, Money, 
Goods, Cc. in Lieu and Satisfaction of Dower, 


| the Wiſe cannot have both, but ſhe may wave 


de Deviie, and claim her Dower. 2 Chan. 
(1.24. 1 Chan. Ca. 181. 1 Vent. 340 S. P. 

But if a Man deviſes Lands to his Wiſe, du- 
ng her Widowhood, without expreſſing any 


| Co:cration, the Wife ſhall have both: Fr, 


Becauſe a Will imports a Conſideration in itſelf, 
2rd c4not be averred ro be in Bar of Dower, 
without it be fo expreſſed. _ Secondly, Dower 


canuor be of leſs Eſtate than for Life of the 


Wie. 7-irdly, A Right to Dower cannot be 
barred by collateral Recompence. 4 Co. 1, 2. 
{-rnou's Cale. Co. Litt. 36. Moor, pl. 103. 


Pur if ſhe makes her Election to take under the 


\\iil, he cannot afterwards claim her Dower. 


So 


. deviſed Legacies to his Wife out of his 
e enal Eltare, and deviſed to her Part of his 
Neal Eltate, during her Widowhood, and de- 


ed rhe Relidue of his Eſtate to Truſtees for 


wentyzone Years, for Payment of Debts and 
Legacies; and rhe Remainder of the whole 


[is he deviſed to the Plaintiff (who was his 


Lodo, and of his Name, but a remote Rela- 


bor Life, and to his firſt and other Sons 


and my Lord Chancellor Somers de- 
£4, tar though it was not declared in the 


11. t5 be in Lieu and Satisfaction of Dower, 


it may be plainly collected to be ſo in- 


enued, (he having made Diſpoſition of his 


tate, ) and as 2 collateral Satisfaction, 
de 4 good Bar ro Dower in Equity, tho' 
not 


r 


Cri. Elix. 128. 3 Leon. 272. 3 Co. 27. Dyer 
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between Lawrence and Lawrence, 2 Vern. 36;, 


2 Term for ninety-nine Years, prior to hu 


the Inheritance), he levied a Fine, and (ub 


to indemnity A. againſt Incumbrances that mig! 


Of Dewer. Chap. x. 
not at Law; that ſhe muſt either take ber 


Dower, and wave the Deviſe, or accept the 
Deviſe, and wave the Dower. Mich. 169), 


But this Decree was reverſed by Wiigbe, Land 
Keeper, Mich. 1702 ; which Decree of Reve:. 
fa! was affirmed in the Houſe of Lords, wit 
30 J. Colts, 17 May 1717. 

The Lady Radzor's Husband was ſeiſed | in 
TT ail of the Lands in Queſtion ; but there wa 


Eſtate, (which was created for Performance of 
ſeveral Truſts in the Earl of EVarwick's Wl, 
which were all performed, and after to atterd 


fer'd a Recovery, and ſold the Eſtate to J. 
who had Notice of the Marriage; but his \\ik 
not joining, ſhe, after his Death, recover 
Dower, with a Cefat Executio, during t!t 
Term, and brought her Bill to have this Tem 
removed, and to have the Benefit of her Jug: 
ment and Recovery at Law; but the Count 
held, that this being againlt a Purchaſer, Equi 
ought not to give her any Relief, and then 
fore diſmiſſed the Bill. Between the Lady Kat 
nor and Fandebendy, 1 Vern. 356. 2 Chu 
Ca. 172. F. C. which Decree of Diſmiſſion yi 
aftrmed in the Houſe of Lords. Show, 6 


G9, 70. 
A Term was raiſed in Black- P Sag in Tu 


affect White Acre, which he had purchalcc9 
B. the Defendant; and the Widow of the Wl 
and Heir of B, brought a Writ of Dower 6 
Black- Acre againſt the Plaintiff, who was & 
Infant; and his Guardian had let her tait 
lodgment at Law without ſetting up the T en 


or taking any Notice of it; and the 199 
4 | brouf 


Chap. XI. Of Doerer. 


broneht his Bill to be relieved againſt the Judg- 
went; and the Court held, that this Caſe was 
the lame with Lady Radnor's Caſe; the Term 
-i19 created to indemnify a Puichaſer muſt 
continue io; and ſubject to that muſt be in 
|: {o: the Heir; and there is no Difference, 
= ib Widow is Plaintiff, or Defendant ; 
= - - tc want of Equity excludes her from 
oo. between [ray and Nilliams, 
8. F. C. but no Reſolution, 

'y- where a Widow brought her Bill to be 
relieved ngainft a Term for Years, aſſigned in 


W | mn fer up by the Heir at Law only in 


Da 


— 


! 
ſhould not ſtand in her Way ; though it was 
objected, that it was the ſame with a Purchaſer, 
wo had Notice, Mich. 1705. between Dudley 
and Dudley, S. P. . Decreed Pajch. 17100. be- 
| tween ig ford and Hig ford. | 

That Tenant by Courteſy ſhall have the Aid 
of 1.quity in removing a Truit. Vid. 2 Vers. 

3:4, 536, 585, 681, TEES 

/, owiels may redeem a Mortgage, paying 
ner Proportion of the Mortgage Money; and 
as tothe Reſt, ſhe may hold over till ſhe is ſa- 
ed. Decreed Hil. 1790. between Palmer 

and Dauby. ä 

if the Wife joins in a Mortgage, and levies 2 
ne, with an Intent to bar her Dower ; and in 


ih 112/) have the Equity of Redemption in Lieu 
{7 Dower; and he afterwards mortgages the 
ene Eſtate twice more, though this Agree- 
ner be fraudulent againſt the ſubſequent 
Mortgages, ſo as to intitle the Wife to the 


her 


| rut (5 attend the Inheritance, and which 


ic of er Title; and the Maſter of the Rolls 
creed for the Widow, and that the Term 


Contilcration thereof the Husband agrees, that 


We! quity of Redemption, yet ſhe ſhall have 


123 
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Foint tenant, 


By ＋ i[[eiſore 


Regula 


Of Dower. Chap. V. 


ber Dower, if ſhe ſurvives her Husband - 27 
ſhall not be put to her Writ of Dower, becauſ 
the Eſtate may be ſo convey'd away by {ome 
of the Mortgagees, that poſſibly ſhe may ng 
know againſt whom to bring her Writ of Dower 


Hil. 1684. between Dolin and Coltmau, of 
Vern. 294. KF 
J. S. apprehenſive of a Charge of Hg : K 


Treaſon, makes a Conveyance of his Lands t 
his Son, and afrerwards marries a ſecond Wit, 
a Court of Equity will order that ſuch Conyer. 

8nce be not mace vſe of to hinder ſuch ſecond 


Wife of her Dower, 3 Chan. Rep. 94. "Sy 
If there be a fraudulent and partial Aſſign- 15 
ment of Dower by the Sheriff, Equity will ie. ge 
lieve agaiaſt it, Al. 1683. between Heb) and 33 
Hoy, 1 Vern. 218, 219. 2 Chan. Ca. 160. SC, 
d!Nfas 
Aſſignment of Dower. im t 

| 70 ie be 

Nhat Perſons ma; aſſign Dower, or not, 
An Infant may ailign Dower in Pais, becavk 25 
he is compellable thereto by Writ. 

Guardian in Socage may not aiſign Dower. 1 7 
If two or more be Joint-tenants of Lands, de, 
one of them may affign Dower to the Wife d reſent 
a third Part in Certainty ; and this ſhall bind . 50 Aff 
Companion, becauſe they were compellable on 
do the fame by Law; but if one afſign a Net 45. 
it hal] not bind his Companion. | in [ 
Aſſignment may be made by a Diſſcivo kane 
Abator, Intruder, and be good, if there be We 
_ Covin, and if it be not projuliciet to the Di th 
ſeiſee. cope of 
It is à general Rule, No Afngameot 7. e 
made but by fuch as have a Freehold, or again WW mor | 


whom a Wtit of Dower doth lie; and therefor 
Afſgt- 


. PP. xl, Of. Dower. 125 
Aſſignment by a Guardian in Socage is void; 

ind b by Tenant' by Elegit, Stat“, or Tenant 

fer Years. I Inſt. 34 35- 

There needs no Livery of Seilin or Writing N Livery and 
tn % Aſſignment of Dower, becauſe it is due Seiſen. ü 
of cOmMmMmONn Right. '1 

| 


{i the Husband make ſeveral Feoffments of Homes aſſen- 
lr. bercels, and dies, and the one Feoffee ed by one Leoff- 
3 alſions Dower to the Wife of Parcel of the ment. 
d, in Satisfaction of all the Dower, Which 
WW: 2h! to bave in the Lands of the other 
dhe other Feoffees ſhall take no Bene- 
Ty this Aſſignment, becauſe they are Stran- 
es thereto, and cannot plead the ſame; but 
er Caſe, if rhe Husband die ſeiſed of other 
s in Fee-ſimple, which deſcend to his Heir, 
Tate 4 the Heir endoweth the Wife thereof ; this 
bir and the ſecond Feoffees ſhall take Ad- 
zatage of it, and vouch the Heir; ſo as there 
in this Caſe a Privity between the Heir and 
he Feoftees. 1 Juſt. 35. a. 
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nit A/ronment of Dower 15 againſt common 
Right, or not. 


— 


0 


—_— 


To aſſign Dower of an Advowſon, is againſt 
»:mon Right; for ſhe ought to have the third 


* —— — 2 — 
7 * — — — E 26 - 
— n Jo. — 
* — een 
Dy; \ 


g eclentation of common Right. 4 
e goment of Rent out * Lands is agaiaſt in 
10 minNOon K ight. 12 Ed. 4 | "of 
0! AT emen of all the Wood, or all the Mea- 9 | | 
Lieu of all the Wood, Meadow, Paſture, Wt 
of, fo Ladd is not againſt common Right. Com- i at 
"vw 0" '\ ht is a third Part of each. it 
1 he be dowable of three Manors, and ſhe kt 
ep: of the Heir, one Manor in Dower, in 
| be Wow ance of all, this is an Endowment againſt 
non Right. 18 H. 6. 27. 
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126 Of Dover. Chap. NI, 


„ What Things may be aſſigned in Lieu of Does 


Rent. A Rent of the ſame Land may be aſſigned in 


Lieu of a Dower. 8 


nent on on- If a Man aſſign ſuch Rent on Condition, ti 


dition. is hot good; for ſhe ought to have it free with. 
out Condition, as ſhe ſhould the Land. 27 Eliz, 
IWentworth's Caſe. 
Twenty Acres In Dower, the Tenant pleads that he had 
of Corn out of aſſigned to the Wife, in the Name of Recom- 
abe ſame Land. pence of her Dower, twenty Acres of Corn out 
of the ſame Land; and held a good Bar, as wel 
as 2 Rent, or other Profit out of the Land; l. 
tor, if an Horſe or Sheep, for this is not of tle 
Nature of Soil.” Mor 9. 
Regula. It is a Rule, Aſſignment of other Lands where 
Aſſignment ef of ſhe is not dowable, or of a Rent iſſuing ou 
other Landi. of it, is no Bar of Dower. 
Aſfenment If Dower be aſſigned on Condition, the Con- 
with a Condi= dition is void; ſo if Dower be aſſigned of the 
tion or Excep- Land, excepting the Trees growing upon il 
= land; this is a void Exception, for ſhe comes it 
by her Husband. 44 Eliz. B. R. Bullock and 
| Hnch. Ploud. Com. Colthirſt and Bequjhen. 
Paper aſign- If Dower be aſſigned with a Remainder oe, 
ed with Re- this is a void Remainder, becauſe ſhe comes it 
maider Se, by her Husband; and if it ſhould be a good fe 
mainder, it would be Without a particular Eſtats 
Pl. Com. Colthirſt. 


Endowment by Metes and Bound. 


Albeit of many Inheritances that be iatit 
whereof no Diviſion can be made by Metes a6 
Bounds, a Woman cannot be endowed of tit 
Thiog itſelf; yet ſhe ſhall be endow'd ther 
in a ſpecial Manner. de ſupra. 2 

ö ; Nate! 


1 tit, 
6 and 


f tht 


5 but if ſhe will accept the intire Manor charged, 1 ; 


W ©; (ores and Bounds; as if there be two Joint- #14 Ren, 
| tenants in Fee, and the one alieneth that which 


| Wife and dies; the Wife for her Dower ſhall 


tenant; for here ſhe cannot have Dower aſſign- 


Chap, XI, Of Dower: | 127 
. Endowment by Metes and Bounds, ac- Endowment 

. e 8 to common Right, is more beneficial & Metes and 
ay 6 W iſe, than to be endow'd againſt com- —_ ial for 
non Ri gbt; for there ſhe ſhall hold the Land 25e 22 

0 harged in reſpect of a Charge made after her 

it's of Dower. 1 Inſt. 32.6. As if a Man be 

(eg of three Manors of equal Value in Fee, 

and & taketh Wife, and chargeth one of the Ma- 

20/5 with 8 Rent-charge, and dieth, ſhe may, 

by t the Froviſion of the Law, take a third Parc 

of all the Manors, and hold them diſcharged ; 


> ſhall hold it charged. 1 Inſt. 171, & 


The Husband muſt be ſole ſeiſed; where Ni # ze en- 
he is {eiſed in common, ſhe cannot be endow'd dow'dbyMeres 


evhere the Huſ- 
| p whe ooh rae hand is ſeiſed 
im belongeth to another in Fee, who taketh ;, ples 


have the third Part of the Mojety, which her 
Hus band purchaſed, to hold in common with. 
© Heir of her Husband and the other Joint- 


e! by Metes and Bounds; aliter, of Joint- | 
tenints: For the Joint-tenant, which ſurvi- | 
veth, ciaimeth the Land by the Feoffment | 
ad Survivorfhip, Which is above the Title | 
of Sas er; and he may plead the Feoffment 

ie to himſelf, without naming his Com- 
den which died; but Tenants in com- 
mon have ſeveral Freeholds and Inheritances, 
1.1 their Moieties ſhall deſcend to their ſe- 


veril Heirs, and therelore their Wives ſhall be | 
n40 WW d. 


Aſign- 


Of Dower. Chap, Xl, 


£ Aigument of Dower, how 10 be made. 


Generally by the Sheriff; ſometimes by the 
Heir by Conſent ; ſometimes in Chancery. 


| By the Sheriff. 
Regula. Tt is lald down for a Rule: Where-ever the 
| Writ demands Land, Rent, or other Thing in 
Demand ant certain, the Demandant, after Judgment, may 
cannot enter or enter or diſtrain before any Seiſin delivered to 
ae % bim by the Sheriff opon 2 Writ of Habere fac 
= Fg Serftnam ; but in Dower, where the Writ d. 
| mands nothing in certain, there the Demandant, 
after Judgment, cannot enter nor diftrain until 
Execution ſued; by which Execution the She:if 
is to deliver the third Part in Certainty to the 
Demandart. 1 Lift. 34. b. If a Woman bring 
2 Writ of Dower of three Shillings Rent, 3. 
though ſhe ought to be endow'd of one 500, 


ling, yet ſhe cannot, after Judgment, determin: MW '! : 

12 d. before Aſſignment, becauſe rhe Demaad heriff 

Was oncertain. | | com 

The Sheriff's In Aſſignment of Dower, the Sheriff's Retun t Out | 
| Return in need not be of fuch preciſe Certainty, for it b. 
Decver. but the Return of the Sheriff ; therefore ud 

 habeie fecit Seifinam de uno Tenemento five fi An E 

na, &. and when he faith in the End, that be Vived 

teliver d them all by Metes and Bounds, it i bu; 2 

ſufficient. Cro. Fac. 612. Sir Charles Howard ie Wife 

Caſe. | fetentlz 

Barred to de- If the Wife accept and enter upon the Sheriff! 0 

mani nee, Aſſignment leſſer Land in Quantity than the 1 Ja Wy 

lc inte 


dente ze Third of the Whole, upon Record, ſhe is barn! 
the Fler to demand more. Moor 679. in Longvil's Calg 
Aſiornment, The Court order'd Amendment of Afﬀignmen 
Her ment of of Dower, being under Value; and on Refuli 
Power amend: f an equzl Diviſion proffered to him by tht 


4 | Dow agel 


r 

e Wife 
leir. But 
IC Diſſe 


ram, un 


ed. 


Chap. NI, & Dow? 7. 


Dowager, committed the Sheriff for taking 
„ Pounds of the Lady to execute his Writ 
„ [xccutiorn, and Information againſt him. 1 
Ke. 743. | 1 X 
n Dower, the Demandant recover d Dower Bou Execution 
de Tenths of Wool and Lamb; how Exe- to be made of 
bell be made is the Queſtion : And the e Tenths of 
Wit cc coriceived that the Sheriff might deliver Tc 
eb of every third Yard-Land,' and al- "M7 
| ben the Yard-Lands in certain, or deliver the 
arc of all in general; and this Dower the 
Wc: may aſſign without a Jury, 2 Brownl. 
Woman recover Dower of a ReQory im- How to le en- 
ropriate, where there is not any Glebe, the ed of 4 


e put her in Poſſeſſion of the third 5 

Wit: of the Tithes generally, and not of the te is ho 
J'r!:s of the Land of the Pariſh in certain; 3s no Glebe. 

9. %. in B. R. per Curiam. | 

a [f 2 Woman be dowable of a Manor, the Endowment of 

ei may aſſign the third Part of the Manor © aror bow 


common, in Lieu of Dower, without ſerting fo be. 


* MI%S 4 * Gn”, — _ 


et by Metes and Bounds. 

Fi By the Heir. 

a acry being taken away by Deſcent, is Entry taken 
F< by his Endowment ; as a Diſſeiſor dies "I by wa 
e, azad the Heir enters, Cc. who endows — 
[; if of the Diſſeiſor of a third Part; now 


rectly after the Wife entreth, and hath the 
oon of the ſame third Part, the Diſſeiſee 
Tv fuily enter upon the Poſſeſſion of the 
ie the fame third Part; becauſe, when 
ee is endow'd, ſhe ſhall not be in by the 
t immediately by her Husband being 


* } J 1 
17 


10 F< hier, who is in for her Life by a Title 
tte the Dying ſeiſed and Deſcent; and 
f K 55 the 


Acceptance 


avaves the En- 
dowment by 
Metes and 
Bounds. 


Not to be re- 
lieved in 


Equity. 


Of Dower, Chap. 1 
the Law adjudgeth no mean Seiſin between the 
Musband and the Wife. Litt. Sæct. 393. 

If A. ſeiſed of Land in Fee takes Wife, 200 
after deviſeth it for one and twenty Veats 0 
B. and dies, and after C. his Heir, aſſgrs to 
the Widow the third Part of the Land for bei 
Dower, without letting it out by Metes and 
Bounds, ard the Wife accepts it in SatisfaGtiqr 
of her Dower, although ſhe was not bound i» 
accept this ſo in common, Without ſetting ir 
out by Metes and Bounds, for the Prejudice thee 
might accrue to them to occupy it in comme, 
vet inaſmuch as the third Part in common 
due by the Law, and they both conſent to 1x: 
cept this according to the Law, they may by 
their Conſents wave the Aſſignment by Meg 
and Bounds, which is only for their own Ad. 
vantage; and albeit the Leſlee for Years devs 
not agree to it, yet the Aſſigument of the Te 
nant of the Freehold ſhall bind him. Iran. 1651, 
Cootes and Lambert. 


In Chanccy y. 


Dower may be afligned out of Chancery h 
a Writ de dote aſſignauda; and if it be evict 
the Record ſhall be tranſmitted into Chancery 
and there ſhe ſhall be endowed de novo; 0 


Eliz. 364. 
| Dam; ges. 


If a Feme, Tenant in Dower, ſue in 2 Cout 
of Equity for Damages, where her Husband dirs 
not Ges, 2 Court 'of Equity ought not ta f 
leve her, for it is againſt the Law. 

If the Baron make a teofttment to the Uſed 
bimſelf for Life, the Remainder to the Song 
Tail. Per Curiam; This is not ſuch a yt 
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01 eber, cab. x. by which every one thall 


p Of Dorer. 131 


geg by the Husband, for the Wife to have Da- 
mags 8. 18 Dower. Ne Egerton? 8 Caſe. But 


| the ; Hos! band ought to be ſeiſed of an Eſtate- 


or ee:-ſimple, which may deſcend to the 
Heir Litt. Rev. . 
ehation, or Death of the Heir after Reco- 


| very. _ before N prevents not Damages. . 


160 _ in in Dower be diſſeiſed, and the Tenant in 
feier makes a Feoffment, the Tenant in Dower not 
Dower ſhall recover all her Damages againſt within the 
de Fenfee, for ſhe is not deins le Statute of Gloe', of 


{yer for their Time. 2 Brownl. 41. 


hat Charges made by the Huthand, the te 
endowed ſball avoid, or not, 


Lord of 1 Copyhotd Manor, in which were Copyt old, 
ma?)  Copyholders for Life, takes Wife; the 


Tn Shi holder dies, the Lord grants this to an- 


and dies; adjudged that the Wife ſha!l 


not avoid this Grant in a Writ of Dower, for 

1c the Cuſtom is before the Title of Dower. 

2 Co. 4. Dyer 8 Eliz. 21. contra. 

If the Wife accept Dower of the Heir againſt Dower agalnſt 
common Right, ſhe ſhall hold this ſubject to common Right. 
Charges of her Husband. 8 F. 6. cap. 27. 

05 erw iſe, if ſhe be endow'd againſt common 


| Rig "It by the Sheriff. 


If A. eite in Tail of a Matior, to which an Advoduſon, 
Advowſon is appendant, grants the next Preſen- 
dation ra B. and after marries C. and dies, and 
tne Wife is endow'd of a Manor, with the Ap- 
duttenances, in Lieu of all her Dower, and after 
the Church is void. Quære, If ſhe may preſent 
"4 2v0id the Grant made before Coverture ? 
K 2 WW: it 
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Tenant for Life; hanging the Writ, he in Re. 
verſion levied a Fine, with Proclamations, «f 


- Fulliam quoudam viri ſui : Per Curiam, Ibe 


to be named Uxor of her Husband, for that i 


Of Dower. Chap. Xl, 


Writ aud Declaration. 


Writ of Right Dower. 

Writ of Dower unde nihil habet. 

Tenant for Life, Reverhon in Fee, of Land, 
whereof the Demandant had Title of Dower, 
and ſhe brought a Writ of Dower againſt the 


the Reverſion; the Tenant for Life dics, fs 
Years expire, and the Demandant brought ; 
new Writ againſt the Texant in Poſleſſiaa, 
Hob. 165. Quare. Fe 199 

In Fulliam and Harris's Caſe : The Vii 
was, Pracipe A. quod reddat E. Fulliam rats 
nabilem dotem ſwam de teriis, &c. dudum Þ, 


Writ is ill; and it ought to be Præcipe A. quod 
reddat E. Fulliam gue fuit uxor B. Fulliam, Cr, 
For in the Beginning of the Writ ſhe ought 


the Name whereby ſhe claims her Dower. Gu, 
Fac. 217. | Eo | | 

In Dower the Demand was de tertia past 
decem meſſuagiorum, &c. in tres partes diu 
dend'; The Judgment was to recover Serfiuan 
de tertia parte tenementorum prædictorum cus 
pertin tenend ei in ſeparabilitate per metas © 
bundas. It was ill, becauſe they are Tenaa! 
in common, and the judgment ought to baue 
been Teuendum inſimul un communi; but hid 
it been divided, aliter. Ex Manuſcript, Mii 
Brownloe, FOR 


Pleads 


| { * 


Of Dower. 


Pleading. 


1 2 Writ of Dower the Tenant would bar Ba, by Jou 
.- 2c:14ndant, by a Jointure made during the zure. 


erture, he ought to ſay, Quod intrando 
for if the Wife entreth and agreeth, 


ATC 


» b 
i. 


> fame is 2 good Bar of Dower. 3 Leon. 272. 
ver the Tenant pleads the Releaſe of 


Th 
ne Domandant made to ſuch a Tenant in Poſ- 


18911 


7 

9 

5 1 
p 


4 

* 
5 the 
+ 

9 


n trementorum pradiflorum ; and becauſe 


Releaſe of the 


Demandaxt. 


5 not ſay be was tenen, liberi tenementi, it 


s o be no Plea. Cro. Jac. 151. 

[f one p 79 an Acquittance or Releaſe in Bar 
' Power, he ought to ſhew that this was for 
fans Canſe of Action. 5 H 7. 1, 

Releaſe of all his Right, Sc. to him in 


VA :hon, all bar the Wife of Dower. 8 Co. 


AlN); 217 8 Caſe. 
"ungque accouple in loyal Matrimony pleaded 
, and Replication to it, and the Re- 
eme e into the Common Bench, and Writ 
the Bt hop. Co. Entr. 180. | 
'n 2 Writ of Dower ſued in any Court of 
they are at Iſſue upon runque ac- 


N'unque ac- 
couple en 
loyal Matri- 
mony. 


| "op! . 7c, the Court there hath not Power to 


e Procef5 to the Biſhop ; bat the King ſhall 
"11:01 the Marſhal there, to ameſne the Re- 


Lord ere 7% Banco; and here Proceſs ſhall be 


varced to the Biſhop, 19 1 
ser againſt two: If one acknowledge 
10 ion, and the other plead unque ac- 
wy cc, the Demandant ſhall not have Judg- 
it 1eainſt him who acknowledged, until II- 
as tried ; for this goes to the Whole. 7 H. 6. 
. So if one acknowledge the Action, and 
ether plead Aſſignment of Rent out of the 


| in, "7c in Lieu of Dower, this ought to be 


K 3 tried 


. 
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134 Of Dower, Chap. 
» tried before Judgment againſt the other for thy 
5 Moiety, for this goes to the Whole. 

Mor- tentere. Non: tenure to Part or All is a good Plea. 
Aſſienmentof In Dower the Deſendant pleads Aſffigrmegt 
Rent ont of the of Rent out of the Land; but becauſe he dig 
Lang pleaded. not fay, he was a Tertenant at the Time of n 
Rent aſſigned, it was adjude'd againſt hin, 
Dyer 361. And ſo is Beaumont and Deaus Ci 
2 Leon. f. 10. The Defendant pleaded in lr, Wi 
that he himſelf, before the Writ brought, did 
aſſign a Rent of 10 f. per Annum to the De. 
mandant, in Recompence of her Dower. The 


— 


— n. vgs 
2 9" 


It Demandant demurs, and for Cauſe ſherws, by 
tl; cauſes the Tenat:t had not ſhew'd what Ellzs 


tie had in the Land at the Time of granting the 
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1 Rent, as to ſay, that he was ſeiled in Fee, and 


granted the ſaid Rent, that it might appeirt 
tne Court upon the Plea, that the Tenant hat 
Power to grant ſuch a Rent; and the Demo 
er was heid good. | 
The Demzudant, after the Death of her Hu 
band, enters into the Land in Demand, and con 
tinu'd the Poſſeſhon of it five Years; and alte- 
wards the Heir enter'd, upon which ſhe brougit 
Dower : It was agreed, that the 1 enant neede! 
"ours temps hot (o plead torres temps priſt aſter his Re- enuj 
priſt. for.the Time the Demandant had occupied tt 
| lame, is a ſufficient Recompence for the Ys 
mages. 3 Leen. 50. Riches's Cale. ; 
By the Heir, If a Woman bring a Writ of Dower agail 
the Heir, and the Heir comes into Court upot 
the Summons the firſt Day, and pleads that b 
hath been always ready, and yet is to tend 
Dower, &c. if the Wife have not requeli« 
Dower, ſhe ſhall loſe the mean Values, and be 
Damages; but if ſhe have requeſted her Dow 
the may plead it, and Iſſue thereupon may # 
taken, ard a Requeſt in Pars is ſuthcient : 5% 


* 
51 
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Ont amr wes gy, 
2 


the Reaſon hs rowts temps prift is a good Plea 
£4 0p in this Caſe, is to bar her of her 


p\ | 


32. 0. 33. 4. 

f Dose was brought 2gainſt J. & 7. $. pleads, 
nent given for the Deferidant; and af- 
*. wards the ſudgment was reverſed, and ſhe 
= i cough a new Writ of Dower; and the Tenant 
W ezded he always was ready, and yet is: Againſt 


? 


"| o <>: che Demandant pleaded the firſt Record 


cannot conclude the Tenant, by that Replica- 
tion, to plead Il iel Record, for the Judgment 
i (cvor{:d, and fo no Record, and it cannot be 
ortified as a Record; but if Hive had been 
rea upon the Plea of the Tenant, abſque hoc, 
that e was ready, the ſame might have been 
en in Evidence againlt the Tenant, 3 Leon, 
« Ric hes 3 Caſe. 


Years, rendring Rent, and granted the Reverſion 
to che Hausband of the Haintiff, who died ſeiſed 
of * Reverſion, and demanded Judgment, If 
 Demandant ſhall] have Dower, &c. this is 
0 Ph -2 in Bar of Dower, but proves ſhe had 
|: of Dower ; but this ſaves the Leaſe for 
x15, and the ſhall have Judgment only of the 
by 2veriion of the Rent. Winch p. 80. 
{: Tenant in Fee-tail general makes a Feoff- 
went in Fee, and takes back an Eſtate in Fee- 
np, and after had taken V/ife and had Iſſue 
by her, pet ſhe ſhall not be endow'd:; for that 


Ti 


ius hath the Land by Force of the Entail ; 
K 4 bur 


D: hecauſe the Heir holds by Title, and 
does 20 > Wrong till Demand be made. 1 Inſt. 


the e Fee mple is vaniſh'd by the Remitter, and 


ep the Tenant; the Tenant pleads Nu Nul tiel Re- 
Record. Per Cxriam; The Demandant cord. 


in Dower; If the Tenant ſhew, before the PERS of 
Husband had any IL hing in the Land, 4. was the Reverſion 
{ei'zi! of the ſame Land in Fee, and let it for _— the 
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Pomitter, 


Of Dower: Chap. I 


but in this Caſe, the Tenant can never plead 
that the Husband was never ſeiſed of ſuch 25 
Eſtate, whereof the Demandant might be «©. 
dow'd, * he muſt plead the ſpecial Mate, 
LIN. 21 

The Iſlue was, N unque ſeiſe que Dower; ad 
per Curiam, The Tenant ſhall never give © 


Evidence a Remitter to defeat the Eſtate of th: 


Hucband upon this Iſſue, but ought to plead u 
and ſhew the Remitter in certain, and thi: 
the Iſſue was of another Eſtate than the Hul. 
band had, and then the Wife ſhall be bates; 
and jr is the ſame Law to ſay the Huzbang 


- Eſtate is defeated by Condition. Dyer 41. a. 


Sir J. S. and Dorothy his Wife, late Wife t 
Sir H. Bowyer, brought Dower againſt Barba: 
od Widow: The Tenant pleaded, that Sy 
H. Bewyer was ſeiſed in Fee of the Manor «f 
I, and made a Feoftment thereof to the Ul: 
of himſelf and Dorothy his Wiſe, for the Tein 
of their Lives for her Jointure, the Remaine: 
to one Bowyer, and then died, and his Vile 
enter'd and claim'd it for her Jointure . 


hoc paratus, Fc. The Plaintiff replies, That 


before the ſaid Feoftment made, the ſaid Sir H. 
Bowyer being ſeiſed of the aid Manor, did co. 
venant to ſtand ſeiſed thereof to the Uſe of 
himſelf in Tail; and for Default of ſuch Iſſue, 
to the Ule of bis Wife for Life ; and after to 
Sir Thomas Hanh in Tail; and afterwards ma 
the Feoffment prout, and died ſans Iſſue ; and 


hat ſhe enter'd, clawping by the Indenture d 


Covenant, ard was remitted. The Tenant e 
joins, "That the ſaid Feme enter'd after the 
Neath of her Husband, claiming her Eilate 
for Life as Jointure by the ſaid Feoffment, and 
6 TOP judgment, If ſhe ſhall, againſt he! 
Claim, be remitted : > And to this the Plaintill 
demuts 


Chap. XI. Of Does. 137 
| It was adjudg'd; that ſhe was nolins 
1; remiited for the Benefit of him in Re- 
mai der. But per Curiam, The Tenant's Plea 
for the Tenant ought to have raken a 

1.verſe to the Matter alledg'd in the Replica- 
don, and fo ill in Subſtance, as it is in Cro. Fac. 
But by Hobart, a Plea of Claim, by Force Pl yreadet 
1 | of the th inture, Was pleaded out of Time and out of 7 ime. 
autres no Traverſe. Vide Hob. p. 71. 
7 SH:rly and Barbara Mood. 
= bins with Proclamations, and that ſhe did Fine and Naw 
= im within five Years after the Death of claim. 
: | thc Husband. Co. Eutr. 171. Lide ſapra, I. 
by Attzinder of Treaſon, or Petty Treaſon, Attainder af 
te Wiſe ſhall loſe her Dower, and it may be Treaſon. 
pleaded, 5 Ed. 6. cap. 11. Not fo of Mur- 
der or Felony. * 

.upement by the Demandant is a good Plea Elopement. 
n = Lide Jupra. 

I Dower to ſay, that the Husband had not Gennal He. 
but an Eflate for Life, is no Plea, for this is but 
the general Iſſue. 10 H. 6. 17. 
If 2 Divorce be a vinculo Marrimonii, this is Divorce. 
; 200d Bar. 
[cis a good Plea, that the Wiſe was not nine That the Wife 
cars old at the Time of the Death of the Huſ- 2 mot nome 


bind. Tears old at 
5 SENS his Death. 
[tar the Wiſe is an Alien is 2 good Plea. geen 


if an Eitare be made to the Wife before Co- Fointure, 
ture, (or after, if after the Death of her Huſ- 
bd ſhe enter and apree to it) for Term of her 
ww: Life, or a greater Eſtate; this is a Bar, if it 
exprely'd to be for a Jointure, or it may be 
derte. 4 Co. 1. [ernou's Caſe. 1 Inſt. 36. 
Entr. 171. 
ua ute fa to execute a Recovery in Dower, Accepeame of 
1s no Plex to (ay, that the Demandant accepted Tenans. 
a Rent, 
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Heir o. voxcked, 


Neleaſe Da- 
ges. 


 Rotun of the 
Sheriff uon a by Default, and upon this a Writ is awarded u 


Re very by 
Defauli. 


Of Dower, Chap. VI. 
a Rent, after Judgment, out of other Land; « but 
the Heir, e&'c. may aſſign to the Wiſe Parcel of 
the Land, or 2 Rent by Parcel out of the ſame 
Land, in full Satisfaction of her Dower; andi 
ſhe bring a Writ of Dower againſt the other, ke 
may vouch the Heir who ſhall plead this 


— of Charters pleaded. 


Detainment of Charters concerning the ſame 
Lands whereof ſhe claims Dower, is a good Pe 
in Delay of her Dower. 11 . 4. 3.6. 

If Detainment of Charters be pleaded in De. 
lay of Dower, he who pleads this ought to ak 
ledge what Charters they are, as certainly 45 in 

a Count, or Detinue of them. 14 F. 6.4. 

In Dower, againſt the Feoftee of the Husband, 
Detinue of Charters is no o Plea, but for the Hel 
Hiob. 113: 

Demand of Lands in A. and B. againſt the 
Heir The Tenant pleads NP uirque feiſie u 
Zower, The Fury found the Husband wa 
icifed during the Coverture de omnibus teu 
mentis infraſcript. præterquam the Tenement 
n, &c. ficut pred, M. dotari poterit. Per Ut 
ri am The P. ter quam is idle. and Surplulagt, 
and the Seiſin of Land in 4. and B. is confel 
ſed, and the Jury have aſſeſſed Damage; 200 
therefore dying ſeiſed is nor found by the Ve 
dict; but the Bemandant may pray Judgment 0! 
the Land and releaſe Damages; or the Demit 
dant may aver, that the Husband died ſeiſad 
and have Writ to enquire of the Den 
: Teen. 37. Butler and Aires. 

ina Writ of Dower, if the Plaintiff recon 


1 * 
194 1 


beo 
$5 A . 


fault. 


ole 
. 


alice 
Or Dy | 
dgey 
the Sheriff or Bailiff where the Recovery is, . 


deliver to the Plaintiff rertian partem per md 
4nd 


® +; 
SS. ts. 17) 
® © wy \ 


Chap. XI. Of Docrer. : 139 


1nd tg enquire of the Value by the Year, and 

Mow much Time is paſſed after the firſt Demand 

ne Dower, and what Damages ſhe has ſuffer- 

: * And upon this the Sheriff returns, I hat he 

on |. delivered the third Part of the Lands, and 

„ Years ate paſt after the firſt Demand, 

; 5 ages 50 4, and accordingly Judgment 

given to hold in Severalty, and to recover Da- 

{ nough the Judgment is not good as 

to the -D mages, inatmuch as it is not averred 

that che Husband of the Plaintiff died ſeiſed, nor 

© it {5 found by the Jury; {o as the Judgment is 

cosas, yer it ſhall be reverſed only as to this. 

# gl. Ab 776. Tye and Atkins. 

The Tenant in Dower vouched the Son to 

\\arranty, as Son and Heir to the Husband of 

e Demandant, who appeared and enter'd into 

te Warranty gratis, and he pleaded he had 

nothing by Deſcent from the Father: Upon 

which 1. ea the Tenant and Vouchee were at 

ne, and the Demandant had Judgment a- 

gain the Tenant to recover, but ceſſet Execu- 

110, i the Voucher is determined: After that, 

before the Day of Niſi Prins, the Vouchee 

cle, zud at the Day the Tenant loſt by De- 

hole ard the Demandant prays to have a Writ 

ot Sein. Minch p. 88, 89. 

inz \writ of Dower brought by a Woman of Gavel-& al. 

mird Part, The Tenant pleaded, that the 

lands of which Dower is demanded are in Na- 

wie of Gavel-kind;;rand that the Cuſtom of ſuch 

Lan nd is, that Dower ought to be demanded of a 
\toiety. The Demandant demurs ; and by the 

des; She may demand Dower of a third Part, 

or by Cuſtom ; but Quære, for it has been ad- 

wages contrary. 1 Leon. 62. The Cuſtom is, 

that the * iſe ought to be endow'd of the Moie- 

Land guamdiu non maritata remanſerit. 
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That the H. 


band 15 alive, 
bow to be tried. 


here the 
Frdament 
ball be taker 


a0 the Con- 


ſeſſiom, and 


vo wow the 
Verdict. 


FJ. Jo by 
Mitacſes. 


Worn? gtucer- 


TAN, 


Of Dower. Chap. N. 
& no al;ter. Judgment againſt the Dems. 
cant. 1 Leon. 133. Hunt and Gilborn. 


Trial. Evidence. Iſſue. 4 

If the Tenant plead that the Husband i; . 
live, this ſhall be tried by the Juſtices, by VYrock Wl 
befoie them for greater Expedition. V. *Y 
cedent, Reſt. Entr. 228. 2 Juſt. 80. 8 H. 6. 2 

In Dower ; if the Defendant by his Plea u 15 
knowledgeth that the Baron was ſeiled 9 
Dower, Cc. and lijue is taken upon an imma 


terial Thing, and this is found pro Quer. and t 
Judgment accordingly ; yet in a Writ of Err 0 
the e ſhall take the Judgment to be ny be 
the Confeſſion, and not upon the Verdict. 2; wy 
Ed. 4. 46. Per Cur. ud 
Ad. O. and her ſecond Husband brought = 0 * 
Action of Dower againſt T. and demardzl ofe 
Dower of the Endowment of one P. her fi lust 
Husband: It was agreed that this Trial ought ance 
to he by Witneſſes, according to Dyer 155 lt 
And it was awarded by the Court, that the am 
Counſel of either Side ſhould draw vp Inten- batt 
gatories, and put their Names to them, and eth 
then they ſhould be delivered, and he i - = 
have the Examination of the Witneſſes on bott ue 
Sides, and then ſeal up the Interrogatories r 35 
gain, and ſo remain until they were deliver be Ju 
over to the Court, and then gu: melius ii Ainet 
vat, melius habet. Much $2. Mary Over vera © * 
Tuc ker. | NCA 
In a Writ of Dower of one Meſſuage, 2rd *ceal 
one Garden; If the Defendant plead Nun e Lat 
feiſie que Devil: and the Jury find that the Hu ue, 
band of the Demandant was ſeiſed of the * one 
Meſſuage and Garden, all but ſo much as J N 
iii: e 


bad, Cc. This is not a good Verdict, becauk 
E 


Of Dower. 
„ nat how much of the Land F. F. had, 


{> meerly uncertain of what judgment 


be given. 2 Kol. Abr. 694. Pope and 


. 
47 (!? 
„ * 


ſrouid 


Ang. 
Damages. Judgment. 


__ |: : : --edful Thing for the Wife after the Requeſt in 
=; of the Husband, as ſoon as ſhe can, to Pais to afige 
ber Dower before good Teſtimony, Dewer. 
the may lole her Damages. 1 Iuſt. 32. 6. 
Aria Kequeſt in Pais is ſufficient. 
e 5:ature of Merten, the Wife ſhall re- In what Whit 
er Damages in her Writ of Dower, from F Dower Da- 
W'. Tine of the Death of her Husband ; it ages ſpall be 
null be in a Writ of Dower unde aihil habe __ 
not in a Writ of Right of Dower; for in 7% 
o rt of Right Damages are to be recovered; 
and {he ſhall recover Damages only -where the 
$ubi'd died ſeiſed of the Freehold and Inhe- 


12 
„ is : 


leis to be obſerved that the mean Values an 
Jamages are to be recovered againſt the Te. 
jant in a Writ of Dower ; and the Lord Coke 
lern Belfield and Rouſe's Caſe. The Tenant as 
0 Varcel, pleads Non-tenure, and for the Re- 
ive Detainment of Charters, upon which 
as they were at Iſſue, and both Iſſues by 
be jury ſound againſt the Tenant, and found 
at the Husband died ſeiſed ſuch a Day 
W's ical, and had a Son, and that the De- 
210cant and the Son, by f:x Years after the 
deceale of the Husband, took the Profits of - 
and, and that after the Son died without 
ue; after whole Deceaſe the Land deſcended 
the Lenant, as Uncle and Heir to bim; by 
tee whereol he entred and took the Profits, 
ntl the purchaſing of the origina! V\'rit, and 
| found 


I 
— 
rn "2 


— ag II; > 


I „ 


—— 04s, 05+ ä  —  — — —— — 
— 
— 


— — — an e 


— _ as 
rant nm uce 


— 


— . — 


— 
— _ wr; we — — 
N * 
. — 


9 
* 


. - 


— 
— —— 


2 r 
— 2 _— : 


—— 
— — 
— 


by 
* 
Fi 
35 
*. 
t 
'} 
1 
0 
4 
1 
i 
t G 
* 
11 


7 | ; 
- - 
= 
* . 
7 : 

* 
” © 


7 RI" 


$a iWon 4 Ack — 2 


* - 
—_ — - * 


— —— * mo 4 


r 


— 93 


hy. 2 A — 


— — . — —ͤ—„—ͤ 


= r 


ow 


. am — an — — * mum 0 . * 
23 K „ OCR — 
* — o 


— . 


— 


— — WA LS 


142 Of Dower. Chap. Xt, ( 
: found the Value of the Land by the Year, and 
aſſeſſed Damages and Coſts ; and the Deman. 0 
dant had Judgment to recover Damages (0 4 
ail the Time from the Death of her Husbang, iT 
without any Defalcation. Let the Tenant tak: . 
Falſe Plear, Heed therefore how he pleads falſe Pleas, ® 
The Statute of Merton extends to Copybolch At 
where Women are dowable. 
No Damage: If the Wife have Dower aſſigned to her ir an 
on Dower a, Chancery, ſhe ſhall have no Damages, for the * 
ſianed in Words of the Statute be, Et Viduæ per Plau th 
Chancery. tum recuperaueriut. cu. 
udment on V. brought a Writ of Dower againſt N. e 
Nil dieit, and Judgment was given upon Nihil dicit ; and b. 
Enquiry, and cauſe che Baron died ſeiſed, a Writ of Enquir: WAY | 
Damages aj- | | ot EY | 
ſeſſed. of Damages was awarded, by which it vr of 
found, that the third Part of the Land, which is! 
ſhe ought to have in Dower, was of the . Ca 
lue of 8 /. per Aunum, and that eight Years + red 
lapferunt a movie viri ſui provime ante inquil- Po: 
tionem, & aſſident damna ad 80 1, And the 
Demandant had Execution after Judgment up { 
the Habere fac. ſerffnam, Error aſſigned: 1. 8 Ju. 
cauſe Damages are aſſeſſed to the Time of the BN -'- 
Inquiſition, where they ought to be but to tit R. 
Time of Judgment ; Sed non allocatur. 2. N Thy 
cauſe Damages are aſſeſſed for the whole eig 
Years after the Death of the Husband, ben 741 
it appeareth that for Part of the ſaid Teng, 
the Demandants were ſeiſed of the Lands“ 71 1 
Force of the Judgment and Execution in tit 1 21 
Writ: of Dower; and upon this the Writ 0 n 
Error was allowed. x Leon. 56. Walker voca 
Nevil. Ard it was aſſigned for Error in v9 -- : 
Cale, that they aſſeſſed Damages beyond my +" 
Pevenue: Sd non allocatur. For perhaps "WW /-- 
Demandants have ſuſtained more Damage f = 
the bare Revenue. | 4 


J 


1118 XI. Of Domer. 143 
eme recover in a Writ of Dower be- 
re : the \Writ of Enguiry of Damages awarded, 
+ 1 b-(ore the third Part aſſigned by Metes and 
vunds; the Judgment is perfect as to the Real- Fudgmem 
ud the Damages are given by the Statute ben perſett. 
a of Addition. 17 Car. 1. B. R. Steward 
aud Sewar d. 
nan recover Land in a Writ of Dower, 
err the Sheriff return Damages from the 
. an purchaſed iu diem Judicii, and after 
- Tenant brought a Writ of Error in Exe- 
aadicii; He may upon this aſſign Er- 
ee judgment given for the Damages 
W102 the Return of the Sheriff: For the laſt 
lgment is not an Execution, but an Ingquelt The laf Fudg- 
of Otlice by the Statute of Merton. And it dent but an 
is the Ule always to bring but one Writ in ſuch Inqueſt of 
Cale; and there is not a Writ Quia Judicia Nes. 
Ne but Judicium. Trin. 11 Car. I. B. K. 
er and Agar. 


to 


Pajch. 5 Fac. Rot. 39. Nihil dicit in Dower. 
Judicium de recouer Serfinam verſus prefat. R. 
le ein parte PradifP cum pertin. Et iden: 
R. in ; miſericordia © averment de dying ſeiſed. 
The 8 was de tertia parte unins melſſuagi: 
> ſexaecim acrarum terre cum pertin. per in- 
guete hem compertum fuit quod terre & tene- 
ata praditta cum pertin. in Brevi prædict. ut 
rm 1nqur/irion annex. ſpeci ficat. ſunt & exiſtuut 
hu  neJuagium, guat uordecim acras terra 
en tin. infimns jacen. in L. pred. ad terram 
vocat. «1, ex Auſtrali parte, &c. ſunt tertia pars; 

% found the Time of the Dying ſeiſed, 
or % Damages, and the Value, and Coſts. 
{409 207/14eratum eſt quod petens recuperet verſus 
ea iin tenentem valorem tertiæ partis prædit. 
Wa fert, a tempore mortis * M. qronaant 

4 | viri, 
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Fudement a- 
Sin the 
Heir coudition- 
ally. 


How Ecxecu» 
tion [hall be 
where there is 
a Leaſe for 


Yeavs. 


deten, Cre. qui quidem valor per tempus pred; 


ultra valorem prad. as g 8. 4 d. per inquiſitioum 
pred. ſuperius compert. necnon, &c. que guide 


Of Dorer. Chap N 


fe attingit ad 1001. | Er dampua'ſua pradif 


dampna, c. ad g l. 13's. Note; The Juggs 
found the Land in Demand to be of leſs Quan 
rity than the Demandant had nnn Ex Mas 
wuſcript. Miri. Brownloe. © 0 


Jagen. Eunerbo | 
In a Writ of Dower, If the Heir ak fuil Te 


be vouched-by the Tenant in the ſame County ae n 
the Judgment ſhail be conditional, wiz. agi ent 
the Heir if he have Aſſets, and if he. had not deſula 
Aſſets, againſt the Tenant, and the Tenant o ugh 
ver-againft the Heir, when he had. 2 Koll. Ain nich 
751. But if the Heir be vouched in anothes he Ce 
County, who entreth into the Warranty, a Wor t:: 
faith, he hath nothing by Diſcent, and the Ie ute hi 
nant avers that he had Aſſets, the Demand WiWpc:ini! 
ſhall recover preſently againſt the Tenant ge. 
 nerali'y, and ſhall leave him to ſue over to hatt 
Value againſt the Heir. 

If the Husband make a Leaſe for Years, let. | 
dring Rent, and dics, the Wife ſhall recover het I. 
Dower, and have preſent Execution of the Land and de 
and thereby ſhe ſhall have the third Part of the pro vat: 
Reverhon and of the Rent, and the Sheriff ſhall layor 
ſerve Execution of the Land, as if there. weit de Cu 
no Leaſe for Years; for it may be tbat the * Ji her 
Leaſe is void, and it. ches Lenſd han good, he s Dei 
who claims the Leaſe may re-enter. upod the hree ! 
Land notwithſtanding the Recovery and Execs ught: 
tion. Godb. 165. Foliamb, Cro. Blix. . m__ cond J 
80. Lett. ans: 293. N 3 

at 


a - One for in 


hap. XI. Of Dower. _— 
One ſeiſed of Land in Fee taketh a Wife, and Dower againſt 
nfeoffed eight Perſons, a Writ of Dower is 1505 Perſons, 
brought againſt eight Perſons, and two conſeſs 222 
be Action, and the other fix plead to Iſſue; ;, Ie, how 
he Demandant ſhall have Judgment to recover the Fudement 
he third Part of the two Parts of the Land ſpall be. 

bn cicht Parts to be divided; and after the Iſſue 

3r the fix found for the Demandant ſhe ſhall 

ve judgment to recover the third Part of the 

ix Parts of the ſame Lands in eight Parts to 

e divided. Re | 

In Longvill's Caſe, Trin. 16 Car. 2. B. R. It Amendment 
va: moved for Amendment of the Aſſign- of 4ſigmment 
ent of Dower being under Value, and on of Dower. 
teſulal of an equal Diviſion proffered by the 

Yanghier to him, with Liberty to chooſe 

vhicl: two Parts he would for the Heir, which 

e Court ordered, and committed the Sheriff 

or taking 60 J. of the Lady Longvil to exe- 

ute bis Writ of Execution, and Information 

boainſt him. | 


Rationabili parte bonorum according to the Cu- 
* ftom of London. 


J. C. ſues E. C. Executrix of her Husband, 
and declares by Bill original in Nature of Debt 
pro rationabili parte bonorum in the Court of the 
layor 2nd Aldermen of London, and alledgeth 
e Cuſtom of London to be, that quando Ciuis 
iber homo de London dies, his Goods over 
bis Debts and Funeral ought to be divided in 
hree Parts, and that the Wife of the Teſtator 
ought to have one Part, the Executors the ſe- 
cond Part to diſcharge Legacies, and to diſpoſe \ 
it their Diſcretion, and the Children of the 
{ eftztor, which were not ſufficiently provided 
for in his Life-time, a third Part; and that the 
Cuſtom 


Phbird of this 


Cuſtom is that the Plaintiff in this Caſe one Wil 
to bring into Court a true Inventory, and ls Wl 
before the Mayor and Aldermen, and that fy WM 
here had brought an Inventory of 1800 
and demands a third Part (6909 4), of the i 
ecutor. And this was removed to the Comm 
Pleas by Writ of Privilege: And Richards 
ſaid, that the Plaintiff might declare in Landi 
without alledging | the Cuſtom, for that ts 
Cuſtom is well known there; and a Preceday 

was granted, Lit. Rep. 324- Honora Ca 
r ae... ä e Wh 
Where a Free- Where a Freeman dies inteſtate, that thi 
man dies in- part of his perſonal Eſtate which was at ls 
8 Diſpoſal is governed by the Statute of Vii 
Eſtate to go ac- butions: If ſuch Freeman be ſeiſed of Lag 
cording to the of Inheritance, either by Deſcent or Purcay 
Statute of Di- the Widow will be entitled to hex Do 
Ce or Thirds in them by the Common Law; it 0 
„e „ babe Where the Husband purchaſes Lands, aud e. 
ber Third in them conveyed to others in Truſt for him, arria 
the realEftate, Widow has no Title to Dower in them, . tine 
wnleſs it were aſe the Eſtate in Law never was in the H 0: 
ora 4 band; neither can it be looked on as peine 
Ind by tbas Eſtate aſter it is laid out in the Purchaſe of A bute 
means ſhe may of Inheritance; ſo that the Widow can be uſtom 
be deprivd mo Intereſt in it either Way, according on 
both of the Pecree of my Lord Couper's in the Coum ie 
12 Chancery the 29th of June 1716, bett e 1 
Ambroſe and Ambroſe, which Decree was rem. 
brmed in the Houſe, of Lords the 18th fab. 
1717. Thus it hes in a Freeman's Power, cu cc C 
by laying out his perſonal Eſtate in the Pura conta 
of Freehold Lands in Truſt, or of Cop bann 

Lands in his own Name, to deprive his WW if : | 

of the moſt conſiderable Advantages fue aht 

hope for in marrying a Freeman, , * 0 


7. 7 
, '# n 1 
. El at 


Chap. XI. Of Dower; | 
But now by 11 Gev. 1. cap. 18. it is enacted, 
1,4 it ſhall and may be lawful to and for all 
d every Perſon and Perſons, who ſhall at 
ny Time from and after the firſt Day of June 
75:5, be made or become free of London, and 
to and for all and every Perſon and Perſons, 
ko ate already free of the ſaid City, and on 
> aid firſt Day of June 1725, ſhall be un- 
id, 20d not have Iſſue by any former 
ec, to give, deviſe, will and diſpoſe of 
and their perſonal Eſtate and Eſtates, to 
bel Perſon and Perſons, and to ſuch Uſe and 
'ſes as he or they ſhall think fit. | Þ 

provided nevertheleſs, That in Caſe any Per- 
bn, who ſhall at any Time or Times, ſrom and 
er the ſaid firſt Day of June 1725, become 
ee of the ſaid City, and any Perſon or Perſons 
tho are already free of the (aid City, and on 
e ſaid firſt Day of June 1725, ſhall be un- 
artied, 4nd not have Iſſue by any former 
rtiage, hath agreed, or ſhall agree by any 
(iting under his Hand, upon or in Conſidera- 
n of his Marriage, or otherwiſe, that his 
erſona]l Eſtate ſhall be ſubject to, or to he di- 
ributed, or | diſtributable, according to the 


rſon ſo free or becoming free as aforeſaid, 
all die inteſtate, in every ſuch Caſe, the per- 
nal Eſtate of ſuch Perſons fo making ſuch 
greement, or ſo dying inteſtate, ſhall be ſubject 
and be diſtributed and diſtributable, according 
the Cultom of the ſaid City any Thing here- 
contained to the Contrary. in any wiſe not- 
thitanding, e of a 

it a Freeman of London dies, leaving two 
zughters and a Wife, one of the Daughters 
5, though after a Diviſion and Partition of 
 p*ilonal Eſtate, yet the ſurviving Siſter 
L 2 ſhal} 


uſtom of 'the City of London, or in Caſe any 


147 


148 


perſona! Eſtate, and the Adminiſtratotr 4. 


8 Off Dower. Chap. Xl, = | 
ſhal! have the Whole of the Orphanage Tin Mic: 
Per Lord Chancellor, Trin. 1713. between Ned: 
Leoffes and Lewe nm 1 
Tf a Man marries an Orphan who dies w Mit 
der twenty-one, her Orphanage Part ſhall m = 
ſurvive to the other Children, but ſhall go » BW: 
the Husband, Between Fouke and Lewey, 1 W''>: 
Dern. 88. tb ML | 5 OWE 
If a Man marries a City Orphan, and by us 
Portion is in the Chamber of London, and Rade 
dies before her Age of twenty-one ; this re 
not be looked upon as a Depoſitum for th our 
Husband, but as a Debitum or Choſe in Alis nd 
which he not having taken out, or redum Pt 
into Poſſeſſion, muſt ſurvive to the Vi thy 
Aune Pheaſant's Cale, 2 Vent. 340. 1 Cs. 


Caſes 181.S.C. | 

If the Daughter of a Citizen of London mit 
ries in his Life-time, againſt his Conſent, w 
leſs her Father be reconciled to her before ti 
Death, ſhe ſhall not have her Orphanage vis 
of his Perſonal Eſtate; and it would be u. 
reaſonable to take the Cuſtom to be orhervilt 
Hill. 1 & 2 Jac. 2. between Foden u 
Howlet, 1 Vern. 354. per Lord Chancellor. + 

The Bill being to have Diſtribution of it 
Legatory Part of the perſonai Eſtate of 2 C 
zen of London, who died inteſtate ; the N 
fendant, the Widow ard Adminiftratrix, pe 
ed, that by the Cuſtom of the City of I 
don, if a Freeman dies inteſtate and witholl 
Iſſue, bis Widow ought to have her Vow! 
Chamber, and a Moiety of the Reſt of it 


other Moiety, and ſet forth the Provilo int 
Act of Diftributions, that it ſhould not prejadt 


itt 


the Cuſtom of London, and that Admin 
\ ; | f 


"hap. XI. Of \ Dower. 
io f her Husband's perſonal Eſtate was grant- 
d to her. 
it was affirmed by the Counſel at the Bar, 
bat it had been lately reſolved in the King 
/-1:+, that the whole Eſttate of a Citizen of 
baden was exempted out of the Act of Diſ- 
butions; and thereupon the Plea was al- 
owed, Bur whereas the Defendant had de- 
nurred, for that the Diſtribution ought to be 
ie in the Spiritual Court, the Lord Keeper 
prer-ruled the Demurrer ; for that the Spiritual 
ourt in that Caſe had but a lame Juriſdiction; 
nd there being no negative Words in the 
T of Parliament, he thought a Bill for Di> 
Ro very proper in this Court, i Vera, 


33. 
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CHAP, XII. 
of Jointures. 


The Nature and Reaſon of the Statute of 1 
H. 8. cap. 10. of Fointures. Conſtruction o 
the ſaid AF relating thereunto. Ha þ- 
ftates are Jointures within the ſaid Haut 
or not. Mat is a good Jointure within ih 
Statute of 11 H. 7. aud what Alienation jy 

 #hell'ife is with in that Statute, illuſtrated in 
ſeveral adjudged Caſes. What Agreement u 
Waver a Woman may make as to ber Jun 
ture; and what ſhall amount to an Agi. 
ment or Refuſal, Pleadings. 


As for the Nature and Reaſon of Jointwre:, 


T was a Rule at Common Law, that a Rigit 
or Title, which any had to any Lands g 
Tenements of any Eſtate of Inheritance o pt co. 
Freehold, might not be barred by Acceptar 
of any Waver of collateral Satisfaction d. 
Recompence; and this was the Reaſon that 
no collateral Recompence (as a Jointure) mad: 
to the Wife in Satisfaction of her Dower wil 
any Bar of Dower at Common Law, Nos . 
before the Statute of 27 H. 8. cap. 10. eon 
Uſes) the greateſt Part of the Lands in £1 3 
land was conveyed to divers Perſons to Uſa; jeude 
and foraſmuch as a Wife was not dowable ere ar: 
Uſes, her Father or Friends procured the Ho e 
band to take an Eſtate of his Feoffees or othen Wl nen 


ſeiſed to his Uſe, to him and his Wife, bent be 
or after Marriage, for their Lives or in Ie 


for a compleat Proviſion for the Wife after te band 


New 


hap, XII. Of Jointares. 151 
Det of the Husband. Then comes the Sta- 
ute of 27 H. g. which transfers the Poſſeſſion 
Elite of the Land to the Ule, by which 
» Hoshands were ſeiſed accordingly; and by 
\nſequence, if other Proviſion had not been 
ads the Wives would have their Dowers as 
their Jointures; and ſor this the Bran- 
bes concerning Jointures were added to the 
jid Statute of 27 H 8. 
The Ac: expreſſeth plaioly five Foris ol the 
tation of ſointures; as, 
1, To the Baron and Feme, and to ths Heirs 
I the Husband. i 
To the Baron and Feme, and to this Heirs 
| their two Bodies. 
3 To the Baron and Feme, and to ) the Heirs 
f the Body of one of them. | 
. To the Husband and Wife for their lien 
;, To the Husband and Wife for the Life of 
e Wie. 


got there are other Eſtates Which are a 
de gad Statute, though not mentioned; and 
bat Cres now wines Conſideration. | 


but Eſtates are Jointures within the Statnte of 


<4. 


27 H. S. 07 not; or what is 4 good Jointure. 


In Reſpect of the Eſtate limited. 

2, In Reſpect of the Manner and Frame of 
e Conveyance. 

3. In Reſpect of the Confl deration. 

endes the five Examples above mentioned. 
ere are other Eſtates that are not within the 
mute: As, 

Waen an Eſtate is limited to a Man for: 
ie, the Remainder. to the Woman for Life; 
do' tide Woman have no Joint Eſtate with her 5 


thang, yet this Eſtate is as beneficial for her; 
L4 and 


—— - 
— 
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Of Fointures, Chap. V. 
and ſo was Asbton's Caſe, Dyer 3 28. Alton n 
Performance of Marriage-Covenants betwee 
his Son and one A. makes a Feoffment to the IE 
of A. for Life for her Jointure, and after thy 
intermarry, the Husband dies; this was à Je- 

tore within the Intent of the Act, though f 
the Examples in the Act are of a joint Eſtate, 


Je muſt be im- But the Eſtate, which by Force of this A8 a 
mediate after {ſhall be in Lieu and Bar of Dower, ought by- him 
#be Huband's the Limitation to take Effect after the Hut Mal 
ng in Cre. band's Death immediately; and therefore if th ture 
ny Husband makes a Feoffment in Fee to the Uk ] 
of himſelf for Life, and after to the Uſe of 4 and 

for his Life, and after to the Uſe of his Wile ia | Cot 

her Jointure, this is not within the Act, althy WAN it t 

B. dies before the Husband ; for a Jointure nul acce 

be an immediate Eſtate after the Husband; 2 cb 

Death in Creation; and ſhall not be aide mar 

by any Event ſubſequent, or by Matter er jv of t 

Fatto. It was a Caſe put to my Lord Chi her 

juſtice Bridgman, when he was called up to be ati: 

Chief Juſtice: A Man makes a Feofimen: in if tl 

| Fee to the Uſe of himſelf for Life, Remainder of | 

to the Uſe of his ſecond Son for Life, and u iS ne 

the Uſe of ſuch Woman as he ſhall many, dari. 

the Remainder to the Heirs of his ſecond Sou; But 

the Father dies, the ſecond Son takes Wiſe ie 

dies; it is no good Jointure, and the Wife may WM ©: © 

bring her Dower ; for the Eſtate which uu '-' | 

limited to the Wife ought to be conſidered 0 

was at the Timeof the Creation of the Uſe; ., 

at the Time of the Creation it cannot be 1aid lac : 

to be a Jointure within the Statute, becauſe the er 

Husband by Poſſibility might have died beſo ditio 

the Father, and then the Wife ſhould not hart ber! 

an immediate Eſtate. Sid. p. 34. 5 Co, 2, Hina A 

33. : N „ or 


Chap, Xl. Of Jointures: _=_ 


, | 
R {1 ſome Caſes though the Wife hath immedi- 
0 +0; Freehold aſter ber Husband's Deceaſe, yet it 
WS: -:- - 200d ſointure to bar Dower; as if a 
ea Feoflinent in Fee to the Uſe of 
„os Life, the Remainder to bis Executors 
ies, the Remainder to his Wife for her 
ae chis is no good Jointure. Minch 33. 4 
ide Duke of Somerſes purchaſed Lands to 
A 7 and be Dutcheſs his Wife, and to the Heirs 
ua of their two Bodies; this is a good Join= : 
e ture within the Act. Dyer 96, 4 5 
k It muſt be an Eſtate for Life of the Wife ; It muſt be a» 
4 aud an Eſtate to the Wife for Life upon a Efate for the. 
o Condition, is a good Jointure within the AR, = bbs 
* if the Wiſe after the Death of the Husband e. 
ul accept it; for it was agreed that a ſointure is 
in 2 competent Livelihood of Freehold for a Wo- 
ed an, do take Effect preſently after the Death 
uf of the Husband for the Life of the Wife, if ſhe 
1 her elf be not the Cauſe of the Determi- 
by nation or Forfeiture of it. And therefore 6 
1 i the Husband make a Feoffment to the Uſe 
hor of his Wife pur auter vie for her Jointure, this 
10 o not within the Act; and this may determine 
” during her Life without any Default in her. 
* But if a Man make a Feoffment in Fee to the 
ol WS {ic of himſelf for Life, and after to the Ule 
ol his Wife, durante viduitate, this is an Eſtate 
v1 tor Life to her, if ſhe Will; and therefore it is deveptance of | 
Silt 2 good Fointure within the Act. And if the à conditions 
dition bind her to any unreaſonable Thing, Efate for 4 
aid lac may wave it; but when after the Death of Feirtere, £ 

Wy good Bay of 
the her Husband ſhe enters and accepts the con- T,,,... 
ar dition! Eſtate for her Jointure, ſhe is barred © 
ave ber Dower. 4 244 ts 0335 2 | 
yh AnFitate in Fee ſunple conveyed to the Wiſe 


tor her Jointure, and in Satisſaction of her 
Dower, is 2 Jointure withir the Equity of the 
Act 
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v. Admitting there was no Surprize or Conces. 


154 Of Fointures; Chap. Xl, 
Act of 27 H. 8. for this is a competent Live. 
5 lihood for the Wife of an Eſtate of Freehold 
to take Effect preſently after the Death of che 
Husband for all her Life and more; bur'it is 
not a Jointure within 11 H. 7. c. 10. which te. 
ſtrains the Alienation of Women; and to w. 
ſtrain an Eſtate in Fee- ſimple, that it may nor 
be aliened, is againſt a Rule in Law, and clear 
ly out of the Intention of the Act. 4 Cs. 3. 
A voluntary Sir Robert Reeve, on his Marriage with hiz 
Settlement be- ſecond Wife, ſettled a Jointure of divers of tis 
fore Marriage Lands in Suffolk, which he had before charged: 

fhall not pre- 2 8 
iedice the with a Daughter's Portion by a former Wie 
Wife's Foin- (vix. 3000 J.) and by his Will he mentions 
re. that the laid ſointure-Lands were ſo incun⸗ 
bred, and therefore deviſed other Lands to his 
Wife in Lieu of them, in Caſe ſhe would ee. 
cept the ſame; but it appearing after his Death 
that thoſe other Lands were nor equivalent in 
Value to the Lands in the ſointure, ſhe' retains 
ed her Jointure, and was not prejudiced bythe 
Charge of the Daughter's Portion, it being but 

a voluntary Settlement. 2 Vent. 363. 

A Covenant to It was covenanted before Marriage, that the 
releaſe all Pe- Husband ſhould within two Days after his Mar: 
me _ riage releaſe his intended Wife's Guardian of 1 
dian after the Accounts of the meſne Profits of an Eſtate that 
Marriage, belonged to her. Per Couper Lord Chancellor: 
ment, yet this Covenant ought to be ſer alide 
as extorted from the Husband, who cvuld nt 
have the Lady but upon theſe Terms; and 
where-ever a Father or Mother, or Guardia 
inſiſts upon private Gain or Security for it, and 
obrains it of the intended Husband, it ſhall be 
ſet aſide; and it is a ſettled Rule, That if tht 
Father on the Marriage of his Son take a boy 


Chap. XII. Of Fointures. 15 5 
dat the Son ſhall pay him ſo muchz A Bond to pay 
d. $11k' Rep. 158. AL? oth , Father a 
ee one covenanted on the Marriage of n of Money 
=_ | | after the Mars 
daughter to pay her and the intended „ige, void. 
bend 20 l per Aunum, it was held by the Covenant on 
WC: of g. K. That this ſhould be conſtrued Marriage to 
annual Payment to continue during their % 20 4 per 
Lees d. 123. Hook verl. Swan. — be f, 
= 1c Deferdant having promiſed to aſſure Ife. wa 
W-crtiin Copybold Lands to the Plaintiff, if he Promiſe to af- 
Load marry his Daughter; it was held, That ſure Lands on 

the Haintiſt need not give Notice of the Mar- Marriage, 

* | 4m Notice need 
nge, or aver any ſpecial Requeſt for Perſor. „t be vive of 
mance of the Promiſe, but the Deſendant muſt be — 
nake the Settlement at his Peril. Cro. Fac. 102. 4 
The Duke of Buckingham made a Jointure to Power of ma- 
bis Ducheſs with Power of making Leaſes for e Leaſes by 
: Years in Pollefion, and died: The Dutchels * 7 —_— 
frerwards married my Lord Antrim; and it was 3 books 
eld, hat this Power of making Leaſes might Emme <vith her 
elbe executed by the Husband and Wife of /econd Hus- 
W2nds in Poſſeſſion; but not of ſuch Lands band, 
ere in Leaſe : The Duke of Buchingham 

n Lord Antrim and his Feme. In Cancel, 1 
bd. 101. (x | FE 


ia good Fointure within the Statute of 
1 Kl. 7. cap: 10. and what Alienation by the 
Wife is within that Statute. © | ba 


ii”. Bertram ſeiſed in Fee having three Daugh- 
ens, by Indeoture between him and R. B. in 
Hallderation of 400 4, paid by the ſaid R. B. 
td in Conſideration of a Marriage bad be- 
Teen K. B. Son and Heir of the ſaid R A. and 
Nargaret, eldeſt Daughter of the ſaid . Ber- 
ban, and the Preferment of the Blood of the 
rr gung, covenanted to ſtand ſeiſed to the Uſe 

| of 
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156 Of Jointurec. Chap. VII 
of Robert the Son, and the ſaid Margaret his 
N Wife, and the Heirs of her Body; and fo 


Default of ſuch Iſſue, to the Uſe of his other oh 

Daughters and their Iſſues, the Remainder th 1 

the Heirs of the ſaid V. Bertram; the Hul. ah 

band dies having no Iſſue, and Margaret, by my 

Fine, convey'd it to the Defendant, on whon FX 

he re-enter'd as a Forfeiture within 11 H. - 

and it was reſolved ſhe was not a Jointreſs with. in 

in that Statute, notwithſtanding the 400 l. pd. 

by K. B. the Father; for the Land moved ot 

from MV. B. the Wife's Father, and the Prefer- ry 

ment of the Blood of the Bertrams ſhews the bat 

Intent that the Husband's Heirs ſhould not be WW ... 

The Meaning preferred, but the Wife's; for the Meaning of "oP 
of the Ad of the Makers of that Law was only to diſenable Ai 
1 H. ). Women, who have an Eſtate in Dower, or for 190 
Life, or in Tail jointly with their Husbandy, ot . 

only to themſelves, of the Inheritance or Pu- 7 

chaſe of their Husbands, or given to them by TH 

the Anceſtors of their Husbands, or other e. 2. 

| ſons ſeiſed to the Uſe of ſuch Husbands, or their 
Anceſtors, when they became ſole, or with any FI 
after-taken Husband from making ſuch Aliens- den 

tions, whereby the Heirs of lech Husbands Nei 
might, and before making of that Law were Wil 
frequently difinherited. But in this Caſe, the , 
Advancement is by the Anceſtors of the Wit 655 
and is not of the Purchaſe of the Husband or mad 
his Anceſtors. Cro. Car. 244. Copland and His Joi: 
Jones Kep. 254. eee I | Lich 
Fine and Ren- Leme Tenant in Tail within the Statute of tor 1 
der for 1000 11 H. 7. accepted a Fine ſur Couuſauce de doit T 
Tears is with- cone ceo, c. and by the ſame Fine renders Join 
in tbe State» the Land to the Conuſor for 1099 Years ; ths Ind 
is within the Statute, 3 Leon. 78. Barker and rend 
Taylor. ; FA STS PT HPO RED 1 tire, 
| in i « ſec 


K 7 K. . 7 e 444 a> 


Char, xl. Of Fointures, 7 
1{ Woman hath Title of Dower, if before | 
ſhe be endow'd ſhe will enter and levy a Fine, 


| the lame is within the ſaid Statute, and yet ſhe 


is not Tenant in Dower. 3 Leon 78. Harder 


and Taylor. | | | 
The Biſhop of Exeter, in Conſideration of 


bichful Service done by N. J. for many Years 


alt, gives Lands to N. T. and Sybil his Couſin, 

in Tall, and a Marriage was then intended to be 

Hemm ized between the ſaid N. and Sybil, which 

ter was ſolemnized ; they had Iſſue, N. dies, 

$164] marries again, ſhe and her ſecond Huſ- 

Wand alien the Lands. Per Curiam; This was 

no jointure within the Statute of 11 H. 7. for 

it was not a Gift by the Husband, nor any Gift by the 
Anceſtor of the Husband ; and the Conlide- Hucband or 
ration of Service is no ſuch Purchaſe as the 22 
ta intends, for it is not ſo valuable, but a 2 od 
voluntary Gift of the ſaid Biſhop. Cro. Jac. 

1. 173. Ward and J/althew. Telv. 101. 1 

Browl. 137. if 

Where the Land moves from the Husband, If it be no Pre- 


bur vet the Remainder of the Eſtate is to a j#dice to the 


/ Joe Og Heir of the 
\r 
\rranger, ſo as it could be no Prejudice to the Euskal, it is 


Heir of the Husband, the Alienation of the „ deins le 
Wife is no Forfeiture, as Cro. Elix. 224. Statute. 
Mich. 28 & 29 Elix. in Laughter and Hum- 
/1-\'s Caſe it was agreed, That an Eſtate in Fee 
made by the Husband to the Wife, is not a 
joincure within 11 A. 7. for that any collateral 
ter might inherit it, and the Statute was made 
tor the Benefit of the Iſſues between them. 
The Caſe was: A Man and Woman being 
foint-renants in Fee of a Manor, intermarried, 
i”. levied a Fine thereof to a Stranger, who 


| 1ender'd it to them in Tail; they have Iſſue 


t1::2 Daughters, the Baron dies, the Feme takes 
e end Husband, and they levy a Fine, and 
| retake . 


1 
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258 / Joiuturet. Chap Nl 
retake it in ſpecial Tail; the Feme dies ſi: 


_ Iſſue by the ſecond Husband, the Daughter en 
ters on Leſſee for Years of the ſecond Husbang, 


U 

and diſtrained a Copyholder ſor Rent. Andi ot 

was a Queltion, whether the firſt Eſtate ti 4 

was within the Statute of 11 H. 7. Per Cur. 4 

am; For one Moiety it Was, but: for the older 14 

| | Moiety it was not. fo! 
Feat Eſtate Covenant to ſtand ſeiſed to the Uſe of my | af 
ſhall be ſaid Brother and his Wife for their Lives; it is 1 ali 
Ar by the Jointure within the Statute of 11 H.7, 40 given tu, 
b by the Anceſtor of the Husband; and it is with- the 
in the Words of 27 H. 8. which excludes Dower Wi 
Plowd. 307. a. be 

D. A. ſeiſed in Fee of 20 l. per Annum Land, it 
having only two Daughters, covenants with fei 

J K. in Conſideration of a Marriage bete the 

the ſaid J. K. and his Daughter M. and in Con- Vs © 
fideration of 115 J. to be paid by J. K. to afſur wit! 
the ſaid Lands to the Uk of himſelf for Life, beer 
and after to the Uſe of J. K. and M. and the witt 
Heirs of their two Bodies, the Remainder to in t 

the Heirs of the Body of Margaret, the fe- tend 
mainder to A. in Fee; the Marriage took Efe WM '* 

J. X. dies, M. takes a ſecond Husband, 20d Jar. 
they alien by Fine: Andrew, the Heir of the ba 
Body of J. K. and M. enters. Per Curian sn 
IJ bis not a Jointure within the Statute of 11 * ker 
H. 7. becauſe the Land moved from the Wiet die 
Father, and her Advancement in Marriage gd 
| | intended the Cauſe of the Gift, and not tht * 1 
Thouph a Con- Money. Cro. E. ar. 62.4. nen, and Lou th 
ſederation of Jones Rep. p. 13 3 
Marriage be But a Conveyance by the Husband or h and 5 
joined with a Anceſtor in Conſideration of a Marriage, tho A | 
1 it be joined with a Conſideration of Mone ent 
3 * £ yet 15-2 Jointure within the Statute. R. G. feiſtd BY 


within the in Fee by Indenture, covenants with K. B. 
Statue. i 5 in 


Chap, XII. Of Joint ares. 
in Conſideration of 290 4, paid by R. Bas 


convey th; Land to the Uſe of the ſaid IL. and 
42, and the Heirs of the Body of the ſaid 
be begotten, and to his right Heirs, 
be Marriage takes Effect, the Father dies · be- 
e Allurance, L. makes the Aſſurance, and 
aer they have Iſſue R G. L. and his Wife 
en by Fine, R. the Son enters as for a Forfei- 


then the Queſtion was, This being a Jointure 
within the Statute, Whether the Alienation by 
the beme with the firſt Husband, who limited 
ic, be a Forfeiture 2 Per Curiam © It is no For- 
ſecure neither within the Words, nor within 
the Intent of the Statute; not within the 
Words, for it is, che Woman being ſole or 


v. 
4 with any after taken Husband; aliter, had it 
I been 2 © onveyance by the Father: It is not 
by within the Intent, becauſe the Husband joined 


in che Ajjenation, and the Statute did not in- 


to 
* tend but to provide that Diſinheriſon ſhould 
oc be done to the Heirs of the Husband. Cre. 
. 474. Kinbman and Tompſon. 


1 Bodies engendred: The Baron dies, the Feme 
ed ber ſecond- Husband alien; they may, and 
de eic of the firſt Husband cannot enter; 
a” though it is within the Letter, yet it is not 


within the Equity of 11 H. 7. Plowd. Eyſton 

and Stndd, Jones 253. Jenkins and Young, 
A Man, upon his Marriage, made a Settle- 
ment, whereby he was Tenant for Life, then 
to his Wife in Special Tail, of Lands of 400 /. 
pr Araum Value, with Remainder to the 
DE right 


in Con'ideration of, a Marriage between L. his 
, only don, and Anne the Daughter of R. B. _ 


tue, this is a Jointure within 11 H. 7. But 


15 


| Bacon and Feme ſeiſed in Fee-tail in the Hue and Ren- 
Right of the Wife, they join in a Fine and have der. 
it rendred back to them and the Heirs of their 
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150 


new Settlement was made in this Manner, a 


Court of Equity ought not to give any &. 


covery 2 Forfeiture of her Eſtate, and gives! 


Wiſe by parting with her former Settſemen 


own, it would not have been within the d 


, Fointures: Chap. I 
right Heirs of the Husband ; the Husband au 
Wiſe joined in barring this Settlement, andy 


to F. S. and his Heirs, in Truſt as to Lang 
of 150 l. per Annum for the Wife and the Hein 
of her Body; and for Want of ſuch Iſſue, in 
Trualt for the Husband and his Heirs ; the Hu 
band died without Iſſue, and the Wiſe ſuffered 
a Recovery, and . deviſed the Lands for the 
Payment of her Debts, and died without Iſſue; 
on a Bill brought by the Heir of the Husband, 
againſt the Defendants, Creditors of the Wi; 
the Queſtion was, Whether this was fuch'1 
Jointure made on the Wife, ſo as to make tht 
Recovery 2 Forfeiture within the Statute 11K 
7. For the Defendants, it was objected, that 


ſiſtance, becauſe the Statute makes the Ns 


Remedy by Way of Entry; and in this Ci 
ſhe has only a Truſt, and no Eſtate to Fort 
it was likewiſe urged, that this Cafe was on 
of the Words and Meaning of the Statute; n 
the Limitation here is to the Wife in genen 
Tail; and no Failure of Iſſue of that Mit 
riage, her Iſſue by any other Husband woul 
have had the Land, and might without Dol 
have ſuftered a Recovery, and barred the le 
mainder ; and the Statute only intended to pv 
vide for the Iſſue of the Husband, whoſe tit 
Lands were: It was farther urged, that tht 
Lands could not be ſaid the Husband's ; for tit 


which was 400 l. per Annum, for this of 150% 
per Annum, was a Purchaſer of thoſe Land 
and if the Wife in Conſideration of this # 
tlement had ſold Lands of Inheritance of if 


5 tl 


Chan, XII. Of Fointures: 

tate, On the other Side it was ſaid, that this 
was to aid a Forfeiture; but as the Statute 
makes the fuffering a Recovery a Porfeicure, 


Cz + / 
A 


ne: Litate ; fo in another Place it makes all 


upon that Clauſe ir is proper to come into E- 
quity, to have an Execution of the Truſt ; and 
Cale is within the Words of the Stature ; 
the Statute ſays, any Eſtate limired to the 


r 3 &- © 6s &. EL 


Ule v.15 the ſame Thing that a Truſt is now; 
ext, the Statute ſays, limited for Life or in 


N Til; now 4 general Tail is as much an Intail 
t1 1s 2 Specizl one, and as much within the Words 
Al f tlie Statute, and the Statute intended to 


Re provide for the Remainder-man, as well as the 
$1 live, Phe Objection of her being a Purchaſer, 
a iis co take away the Statute, ſor, ſo is 


very Jolntreſs ; and if ſhe had kept her for 
et Jo;nture, that had been under the ſame 
(elatutlons; and of the ſame Opinion was my 


en er Keeper, and decreed accordingly. Trin. 
Io. between Symſon and Turner. 

pull On a Motion to ſtay a Jointreſs, Tenant in 
putt ul aſter Poſſibllity, &. from committing 
Re alte; the Court held that ſhe being a Join- 
pain the 11 H. 7. ought to be reſtrained, 
the mg bart of the Inheritance, which by the 
bel atute ſhe is reſtrained from alievihg, and 
ue dre granted an Injunction againit wilſul 


780 Hi 1501. between Cook and Min- 


50 T | 
inch; charges Land in D. with a Portion ſor a 
erer by a firſt Venter, and then marries; 

OP! ort of thoſe Lands as 2 ſointure on 


20024 wife, who has Notice of the Charge; 
M and 


ind gives an Entry to the Perſon that has tbe 


Recoveries ſuffered by a Jointreis void; and 


N | 
d, Viſe, or to her Uſe; and this Statute was be- 
'T Fre the Statute H. 8. of Uſes, at which Time 
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Place of the eo, by Will gives -oths 


ture ſhal] be made good out of the Perſonal 


Of Joistures Chap. X1 


and 4. believing that the Portion, would tal 


Lands to the Wife in Lieu thereof; and. th 
Wife, by Combination with the Heir, geſufz 
to accept of the Deviſe; the Daughter u 
hold the other Lands which deſcended to the 
Heir, cill ſatisfied ker Portion. Hill. 1683. be 
tween Reeve and Reewe, 1 Vern. 219. 
A. in Conſideration of a Marriage Fotis 
articles to ſettle a Jointure, and dies before thy 
Portion paid, or Settlement. made; and the 
Wiſe takes out Adminiſtration to him, and þ 
becomes entitled to the Money, and then bring 
a Bil againſt the Heir of the Husband, to 
have the Jointure ſettled, ſhe ſhall. have w 
Relief, for ſhe is not intitled to the jointur 
and Money too; but the Reporter adds a Quan; 
for ſhe is intitled to theſe two Demands in h. 
ftin& Capacities, and Debts may hereafter ap 

ear to exhauſt the Aſſets; and in, Caſe th 
Hausband had actually received the Portion, ad 
it had been in his Pofleſſion, ſhe would hat 
bad it as his Adminiſtratris. Trin. 1687. bt 
tween Meredith and Jones, 1 Vern. 463. 
But if J. S. before Marriage, articles to fh 
tie à Jointure on his intended Wife, and ti 
Marriage is conſummated, and the Husbwl 
dies before any Settlement made, an Execute 
of the Articles wil be Decreed in Equitj. 
S024 oi. Cr 

J. . gives a voluntary Bond after Mang 
to make a Jointure to his Wife, and he mall 
a Joipture accordingly, and the Wife givesg 
the Bord, and the Jointure is evicted, the jol 


Hate, there being no Creditors ; for the 8 
very up of the Bond by a Feme Covert co 


Clap: XII. Of Jointurer - 


. 8 


. Nell, 1 Peri. 421]. . 
1. Fem2 Covert joins with her Husband in 


tere reſults a Truſt for her when the Mort- 
page 15 paid, to have the Lands again. 2 Chan. 
Caſes 161. | | 1 
50 if a Feme Covert joins with her Hus- 
band in 2 Fine and Mortgage of her Jointure 
Lende, ſhe may redeem ; and if ſhe pays more 


ecutor ſnall hold the Land till reimburſed, 
2 Cnc, Ca. | PE : 

50 if 2 ſointure is made of Lands which are 
wortgaged, the Wife may redeem, and het 
Executor ſhall hold over tilt repaid with In- 


tereſt. 1 Chanc, Cafes 271. 2 Vent. 343. S. P. 


py lecreed. | : 
ip . deviſeth Lands to his Wife iti Tail, Remain- 
oe, and dies, the Wife with the ſe⸗ 


ond Husbard aliens by Fine and dies; this is 
vichin the Words, but not within the Intent of 
he Statute; for the Statute intends only of 
Lend given for the Advancement of the Wife, 
loch the Remainder of the Lands is limited to a 
tranger, and ſo ſhall not be intended to be li- 
ted for a Jointure, where no Inheritance is 


ne Entry of the Heir is not lawſul. Cro. Elix. 


Ale. 
The Husband ſeiſed of Lands in jure uxoris., 
they levy a Fine, the Conuſee grants a Rent 
o them in Tail, the Husband hath Iſſuę and 
lies, the Wife aliens the Rent; it is ove of the 
'2ture of 11 H. 7. for the Rent comes in Lieu 


M 2 Baron 


5 Way bind her. Fil 1686, det teen Beard 


; Fine and Mortgage of her Fointure Lands, 


tan a third part of the Principal Money, het 


nited do the Husband and his Heirs, ſo that 


Fiber and Pitful. 1 Leon. 261, 262. Meſne 


f 8 Land. Cro. Elix. p. 2. cited in Foſter's 


1684 


Inheritance 
muſt be limit 
ed to the Huſ- 
band and bis 
Heirs. 


Rent in Liew 
of the Land. 
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16.4 
Teoffment of Baron and Feme being Tenants in Tail 


the Feme, the on the Purchaſe of the Husband, they haßt 
to him au | 


had the Vever- | n | Ex 
ſion in Fee, is ment tO the Uſe of himſelf for Life, the Rs 


a. Hoyfeitare, 


Fine and Ren- 


Aer. 


Of Tointiires; Chap, tt 


Iſſue two Sons, the Husband makes a Tet. 


mainder to the Wife for her Life, the Remi. 2 
der to the ſecond Son and his Heirs; the Hat U 
band dies, the Wife enters, and makes a Feat. 4 
ment to the Iſſue of the ſecond Son; the eld: 6 5 
don may enter, for it is a Forfeiture with g 
the Statute of 11 H. 7. and this Feoffment hy m 
the Feme, though it be to him who had the 
Reverſion in Fee, is a Forfeiture within the 6 
Statute. Sid. p. 63. Jones and Philpet. 5 
A Man and a Woman being Joint-terants in 55 
Tee of a Manor, intermarried, and after levi "3 
a Fine thereof to a Stranger, who rendred it RF . 
them in Tail; they have Iſfue a Daughter, thy | 1 
Baron dies, the Feme takes a ſecond Hushand my 
and they levy a Fine, the Remainder to ther i iN 
Tail ſpecial. Per Curiam : For the one Moieg . 5 
it is a Forfeiture within the Statute of 11 H7, 4 
and for the other, not. Cre, Elix. 5 2.4. Langhtt oy 
and Humfries, | * : 
A Woman Tenant in Tail within the Su. 2M 
tute of 11 H. 7. accepted a Fine ſur Cognijanit 180 
de droit come ceo, and by the ſame, Fine rendre! 50 
the Land back to the Cogniſor for 1000 Year, 5 
this is within the Statute; for this is as miſchie- 5 
vous as a Diſcontinuance. Godbolt 6. 3 Co. dr By 
George Brown's Cale. Moor 222. 2 Leon. 168 
Vide ſupra Barker and Taylor's Cale, 1 
Of Eſtates deviſed by Mill. e M 
Some have been of Opinion, that no Eft * 
deviſed by Will can be a Jointure within 276.8, " 
for every Jointure by that Act is intended 088... - 
de made before, or during the Coverture; bu. 


6 


chap, XII. Of Fointures. 
Deviſe es ERP after the ap of the 


109 Vil 
1 % Elis, it was adjuds 56d contra, N 
6 ters >2nce: In as much as a Deviſe i imports, 


| Cor " leration in itſelf, and therefore a De- 


o 
= 


bene than the Deviſee, unleſs it be exprelt, 


„ 


peed > be for 1 Jointute, unless it be ex- 
t in the Will. But if à Man deviſe Lands. 

o his 45 te for Term of her Life, or in Tail, 
- for her jointure and in Satisfacti ion of 

r Dower, this is a Jointure within the 27 // 

W. for (is is, within the Equity of the ſaid Act.“ 
TOR 04's Cale. 


. 10 , 777 as Caſe Lands were ſettled on 7. . 
a 3d / . and their Heirs, to the Uſe of him 
3 li 10 Ii, and aſter his Deceaſe, to the Ule 


{ his \ of, for Life, Cc. and avers in plead- 
bg. that che ſaid Eſtate limited to the Wife 
as for Ls Jointure, but it was upon Con- 
Nen that ſhe fhould perform his Will, yet ir 
4 S averred to be for her Joidture, for one 
onttdg ration may well ſtand with another, and, 
tho gh it be not expreſt in the Decd, yet it 


ay be averred. 


te. 


ture, after the Death of the Husband 
e may not wave it, and take her Dower, 
he may do by a Jointure made during the 
sure; And 
If Lands are conveyed to a Woman before 
biriicoe for Part of her Jointure, and after 
gage more Land is conveyed to her for 
2 __ 2 _—_ 


ſe may 10 be averred to be to the Uſe of an- 


91 . no more may a Deviſe be a, 


aue waving or agreeing ta her Foils, 


tt 2 Jointure be made to the Wife before. 
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in Satisfaction for Part of her Dawer, is no Bu, 
for the Incertainty, of any Dawer. 


But, 


conclude the Wiſe of her Right. 


Value 2s a Jointure, and this Covenant is omit 


but the Valve of the Lands is not to be <> 


tween Speake and Speake, 1 Vern. 217,215. 


ber Jointure ſnaſl be of ſuch a yearly Value 


Mich. 1698. e Carew and Carew, at {ht 


Rolls. 


x 
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Of Jaiuturet Chap. x1 
ber full Jointure, and in Satisfaction of all her 
Dower, and after the Husband dies; in this 
Caſe, if the Woman waves the Land conve yed 
to her Uſe after Marriage, ſhe ſhall have * 
Land conveyed to her before Coverture, and 
her Dower alſo is the Reſidue ; for Land con- 
veyed to the Wife for Part of hes Jointure, a« 


If a Woman enter and agree to ber Joinimt 
made after Marriage, then ſhe cannot wave i; 


If ſhe bring a Writ of Dower and hed Judg 
ment of a third Part, flie hath eſtopt and cos. 
cluded herſelf to claim any Eſtate z far by thi: 
ſhe hath affirmed her {elf to have but 4 Tit 
of Doyyer. 


Acceptance of Dower by Deed indented {tal 


By bringing her Writ of Dower of the Reb 
due, ſhe hath racitly affirmed that ſhe had not 
greed to any Jointure made to ber. 

A Man Covenants to ſettle Lands of loch! 


ted in the Settlement, yet it ſubſiſts in Equity; 


mated according. to the preſent Value, but u 
they were at the Time of the Jointure ſetties, 
unleſs the Covenant be fo, III. 1683. be. 


If there be a Jointreſs, and a- Covenant thi 


and it falls ſhort; though her Eſtate be not 
without Impeachment of Waſte, yet ſhe m. 
commit Waſte, lo far as to make up the Deſec 
of the Jointure, aud Equity will not Proibit 


I 


oy 
7 8 


F 


ber 7. 8. made a Settlement on his eldeſt Son for 
this Lite, with Remainder” to his" firſt and other 
50d ons in Tail, Remainder over, with Power for 
the hi; Son to appoint any of the Lands not ex- 
and eroding 100 J. per Annum, to any Wiſe he 
08- hold afterwards marry, for a Jointure, (the 
ber being under an Apprehenſion that he 
FIR 35 then married to a Woman that the Father 
diſliked, 2nd had no Intention his Son ſhould 
me o vide for); the Father died, and the Son 
li married thar Woman (though there was ſtrong 
| dreſumptive Proof that he was married to her 
8 before;) and after — appointed certain 
00s lands to Fruftees, in Truſt for her, for a 
his ſointure, and covenants, that if they were not of 
ti 160 /. per Aun. Value, that upon Requeſt made 
to him zuy Time during his Life, he would 
Ja mike them up fo much out of other Lands in 
i bis Power ; he lived for ſeveral Years, and no 
fs Complaint vas made, that the Lands were not 
+ of that Value, nor Requeſt to make it up, and 
| died without Iſſue, on a Bill brought by the 
1 Widow to have the Jointure made up 100 /. 
ſt ay Lord Keeper ſaid, that a Proviſion for a 


Wiſs or Children, was not to be conſidered as 


4 voluntary Covenant; and therefore Decreed 
14 the Deiiciency to be made up, notwithſtanding 
Xx the Circumſtances of the Caſe, and her Neglect 
Xe not requeſting it during Coverture ; for the 


aches of 2 Feme Covert cannot be impured 


it ber. Hill. 1701. between Fothergill and 
I, Frthergi#h, Tt 

ot 4. in the Life-time of his firſt Wiſe, ſertles 
aj Lands to the Uſe of himſelf for Life, Remain- 
0 "2r to his Firſt and other Sons in Tail, and the 
it Wife dies without Iſſue; and A. on his ſe- 
he ond Marriage, in Conſideration of a Portion 
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v4id, agrees to ſettle Part of the Lands as a 
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Of Jointures, 
Jointure on his ſecond Wite ; the Court vil 
let aſide the firſt Sęttlement, as fraugdulen: + 
gainſt the Jointreſs, who is a Purchaſer ſq 
Valuable Conſideration. 1 Chanc. Ca. 109, 
If the Heir brings a Bill againit a Jointich 
to diſcover Deeds and Writings, he js nat in- 
titled to ſee them, unleſs he confirms the Witt 
Tointure, though the Jointure was made af 
Marriage. 1 Vern. 79 | 
So if a Bill is pre ferred againſt a Jointrels 


to anſwer, whether ter Husband had any ot! et 


Title than as Aſſignee of a Mortgage, apa {ie 
denics that ſhe had any Notice of this Mon 


ese, and fays, that ber Husband told her 


e was in by Deſcent ; ſhe ſhall not be obliged 
to auſwer, whether her Husband had any other 
Title than as Afignee of the Mortgage. Mic, 
1715. between Stephens and Gaule, 2 Vern, 


70 1. 
Pleading. 


In a Writ of Dovrer the EARS. pleads, X 
being ſeiſed in Fee made a Feoftment to the 
Uſe of himſelf for Life, and to Dorothy his 
Wife for Life for her Jointure, the Remainder 
over to a Stranger, and Dorothy beld in by Su- 
vivor claiming the faid Eſtate. The Demandant 
replied, That before the ſaid Feoffment, the laid 
Ii. covenanted to ſtand ſeiſed of the ſame Lands 
to the Uſe of himſelf in Tail, the Remaigder 
to his Wife for Liſe, the Remainder to a Strag— 


ger in Tail, and afrerwards made the Feof- 


ment prout, and then died /azs Iſſue, and after- 
w ards ſhe entred bythe Indenture, and was ſeiſed 
dy Remitter : To which the Tenant rejoinsthat 
ihe held it claimiog her Eſtate by the Feoft- 


tent in Jointure, and demands Judgmeut, \\ be 
125 


Chap. XI, 


* r e 8 
VCC 


Chap. Ih Of Jeieurei. | 169 


4 


„aft tust Claim ſhe ſhould be rem: tied? 
rhe 5p Queſtion WAS, whether the Rejoinder 
MW without traverſing the Intail claimed 
RP ich Eltate, alledged in the Replication, 
„ether the Demandant ought to have taken 
welle, becauſe the Tenant in Bar pleads. 
n Entry 2 chat Eſtate by the beoff- 
nent? » Curiam The Tenant ought to kave 
; 4 + rnvcrſe to the Matter alledged in the Travers. 
| VP vlication ; and this is Matter of Subſtance ; 
=... the Law, ver Curiam) the ſhall be te- 
ted for the Benefit of him in Remainder, 


e 


„ lens v91cns The is in of her firſt Eſtate, and 


1 


Ks r 
PPP 


any ointure, becauſe it was to 
„ein ter an n Fftnes En. Cro. Fac. 498. Hob. 

r . rl Jod. | 

— Kr sta ;tute ot Uſes hath a general Purview, Ste muſt plead 
„ ue made for Wives, without diftin- ſpecially that 


Sq 4 the Fointure 
ing before or after Coverture ſhall bar 7 


by ag mane us 
cer, and then cemes with a Proviſo, that i Corerture, 
be made during Coverture ſhe may re. to have ber 
2 it, and take ker Dower, Which is a Kind Power. 
f Remedy provided for her out of the Gene- 
ty of = Law, and therefore mull be plead- 
Hob. 71. 
here 15 Tenant pleaded a Jointure made 
16 Demandapt, and Acceptance of it after 


e Hushard's Death, the Demandant may 
end 2 Retulal after the Death of the Huſ- 


ls i'd v.hout traverſing the Acceptance; for 
t not, material of her Part to plead, but 
j- t mult Tife of ene Part of the Refuſer. Hob. 
T- 

F- 

d 


CHAP. 


17% „ Fines and Recoveries Chap Nn 


Of Fines and Recoveries. 


Of a Fine levied by a Feme Covert dd Fim 
Jole, and the Operation of it. The Rei 
why a Feme Covert ſball be barred by the kin 
The Operation of a Fine by Baron and m 
illuſtrated by ſeveral Caſes of Commiſſuun: 
taking a Fine of a Feme Covert Infant. Of 
the Trme of Acknowledgement, Where a Fem' 
Covert ſball be examined or not, Mert 
F:me Covert ſhall be barred by Fine and Nu. 
claim. Of the Declaration of Uſes by a Fen: 
Co vert. Of a Fine levied to Baron and Fon, 
and the Operation of it, Of a Common le 
eo very. How a Fem: Covert may be Tinu 


ro a Præcipe. A Feme Covert barred iy 1 1 

Common Recovery, Whether a Feme Coun a0 

71 paſſiug a Recovery ought to be examined ret 

privately. Recovery by Baron and Feme Witt (Ws 

in Age, aud Appearance by Attorney, if it He, 

Error. Of Recovery by Default, 4, 

Fines levied by a Feme Covert, as a Fm ji i 

and the Operation of them. ET 

The Rexſon 1 by the Law of Nature the Wife "ih 
why a Feme Put under the Obedience of her Rusbard Feit 
Covert i chou and Nature hath ſubmitted her Will to his, an 1 


by ber Fine. therefore will not bind her by her Acts joning MR 12: 


with her Hushand, becauſe they are judged WI ©! t! 
Acts and not hers, in that ſhe wants a Free Vil 
yer the Law of the Land for Neceſſity-Sake a 
Commerce, and the like, by a Law of ogg cos. 
makes bold with this Law of Nature in a petite; 
kind; and therefore allows a Fine levied ” tlie l 
2 ; aro 


Ch. XIII. by a Feme Covert. 


Baron and Feme, becauſe ſhe is examined of 
er Frce Will judieially by an authentick Perſon 
ried by the Law and the King's Writ, and 


when ſhe comes in by Receipt, 


; Fame fole, this ſhall bind fk by the Reaſon be- a Feme 
1 fore g1Ven, but her Husbavd may defeat it for © © teme ſole, 
„ ard her too; but ſhe hal! nor be re- 

1 ceived to lay ſhe was covert, tho* her Husband 

o tall; and he may enter and reſtore the Land 

Po ; himſelf and his Wife both. Hob. 327 7 Co. 8. 

7 i ountels of Bedford's Caſe. 

4 hat if 2 Feme Covert levy a Fine, as a Feme 

F dle, if Her Husband die, ſhe ſha)! not deſeat it, 

4 bur the Husband may deſeat it during his Life. 

1 vile 254. in Haywood and Miliams Cale. So 

* is 7 H. 4.23. If a Feme Covert levy a Fine, as 

T7 eme Sole, if the Husband defeat it not, this 

qeſt all bind her and her Heirs for ever. If a 

;Red rene Coyert take a ſecond Husband, and they 

vithe two levy a Fine, this ſhall bind her and her 

+ þ Heirs for ever, 7 H. 4. 24. 9 H. 4. 23. 9 H.6.. 


4% Dat in both theſe Caſes the Husband may 
Jeteat it; and if the Husband avoid the Fine, 
this hal] avoid the Fine againſt the Wife and 
21 * perpetually, 
Woman levy a Fine by the Name of A. 


iel ite of J. F. this Fine is merely void. Quia 

bars afar þ der le Record, that ſhe is covert, Sid. 12 

„ and 117 2 wich the Wife of another, levies 2 One with as 
g e, by the Name of J and Fane his Wife, her Man's 
ed WI ©! ts inheritance of the Feme, and he who is — ee 
Wü eee band comes into Court and ſhews the diss faay it. 
ke d Mate: and prays to ſtay the Fine, yet the 

pole ort ſhall not ſtay it, for the Court ſhall not 

peel termine the Loyalty of Matrimony ; and if 

byte ruth. be fo, that ſue is not the Wife of 


J. & 


taken in a ſort 88 a fole Woman; ſo alſo 


171 


if Woman Covert levy a Fine alone as 2 Hire levied by 
3 


us band 


ſpall defeat it. 


But ſhe ſha 
not, 8 
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172 Of Hines and Recoveries Ch. Xin 
J. S it ſhall not hurt the Husband, Tri, 77. 
H. R. Keblethwait and Ward. ' 2 20 

The Court would not ſtop a Fing taken of; 
Feme Covert when ſhe was dead. 1 Koll. 4}; 
114. cited 1 Pear, 48. 1 

If the Husband, ſeiſed in Tail of Land {; 
valuable Conſideration, bargain and ſell this 4 
another in Fee, and covenant that he and hi; 
| | Wife {ball levy a Fine for better Aﬀſurance; aud 
| „ it is agrecd that 30 J. Parcel of the Confider;. 
tion ſball be paid to the Husband upon thz 
Conuſance of the Fine by che Baron and Feme; 
and after they acknowledge a Fine before the 
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| Fins ac knoco- 
h leage by Ba- Judge in the Circuit, and the 30 J. is paid and 
{ . 9 received by the Wife, the Husband being lick 
44 1 = Is oi in Bed, and the Husband dies before the Term, 
and on Bay. and upon this the Wife ſtays the Paſſing of the 
gain and Sale, Fine, and after brought a Writ of Dower; the 


and Baron d.ed Bargainee ſhall not have any Remedy in wo 
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. before the ty againſt the Dower, for that it is againſt 
5 * 0 5 Maxim. in L aw; that a Feme Covert ſhall be 
Reme.'y in hound without a Fine, 1 Koll. Abr. 37/5. Hod 

Equity. and Lun. But the Court agreed, if the Wile 


had any Perſona} Eftate, as Executrix or Adni- 
niſtratrix to her Husband, ſhe ſhall be lia ble for 
this; and thereupon a Commiſſion was granted 
to enquire of Aſſets. | 


The Operation of a Fine by Baron and Feme. 


When Baron and Feme join in a Fine of 
Lands, it ſhall be intended the Inheritance df 
the Wiſe, if the Contrary be not ſhewed. 

Baron and Feme are Tenants in, Tail, as Lands 
are given to J. B. and Eliz. his Wiſe, and t9 
the Heirs of their two Bodies begotten, the Re- 
mainder in Fee to the ſaid J. B. J. N. levied 
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C XIII. by a Feme Covert. =: 


4 
. „dies; after his Death, and within five 
5 Ye irs. E/1,abeth enters claiming | ber Eſtate. It 
141424, that the Entry of Elizabeth was 
a by the AG of 32 H. 8. cap. 28. whereby The Statute of 
's wo enacted, That no F:ne, Feoffment, or other 32 H. 6. cap. 
cc or done ly the Husband only, of any 28. explained. 
l Lands, &. being the Freehold or Inheritance of 
l of [1 fe, during the Coverture between them, 
1 Pal in au wiſe te or make any Diſcontinuance 
0 27 reof, , O le projudicial or hurtſu! 4% the faid 
q LF; her Heirs, &c. Though the Words itt 
4 the Ac + be, The Freehold or Inheritance of the 
15 Vite aud the Lands in this Caſe were the Free- 
f hold and Inheritance of the Husband As well as 
N the Wie, yet becauſe it was in equal Miſchief, 
& i: was adjudged to be within the Statute. 2 
0 [n/i, 68 1. So is Hob. 257, 259. If Baron and 
ha teme be Tenants in ſpecial Tail, the Baron's 
1. Fine is 2 clear Bar to the Iſſue by 32 H. 8. 
Fo tough tne Wife may enter, if ſhe ſurvive, and 
15 0 nenn the Wife be remitted, if any Eſtare be = 
4 inned to her upon her Husband's Fine; and (i. 
if when the Wife enters upon che Conufee, ſhe is 1 
wi. remitted to her own Intail, but it is not to be i 
1 aliened nor deſcend ; deſcend it cannot, be- li. 
ol cauic the Husband's Fine bars; and aliened = 
* cannot be, beauſe it was aliened before. 1 
- more in Hobart, Duncemb and Wing field 5 il 
| Cife { ; 
. = Paron and Feme be Tenants in fpecial Baron and 
wt” e and the Baron only levy a Fine, the F*me en ö | 
hi Temes Etate-Tail is only turned to a Poſſi- 2 1 
0 Baron levies a x 
ity, ang only reducible by Entry, if ſhe ſur- Ne, quid It 
13 vc. Hob. 257, 259. When the Baron dies, operatur. 1 
I 66 de by her Entry becomes Tenant in © 
Re. ago, and not Tenant in Tail after Poſ- it 
50 diy of tue extinct, tho' the Eſtate- tail can» 
8 N deſcend. | | 'k 
| R. E. c 
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Feme hy Fine 


bars herſalf of 
A Poſſibility. 


Warranty. 


Releaſe, 


Fine enuret 4s 
a Releaſe. 


Of Fines and Receveries Ch. xi 
R. E. ſciſed in bee, levied a Fine «0 the U 


of himſelf for Life, and after ta the Uſe of tu BW |: 
a Wife as he ſhall marry, and fhall ſurvive king. but 
he and his Wife levy a Fitie to a Stranger; the I. 
Baron dies, the Feme ſurvives, ſhe by her Fin 09 
bath barred her Poſſibility by Eſtoppel. Mir lame 
557. Wells and Fenton contra. Cro.filis, Me{m hot 
Caſe. | | 3 Per 4 
if Baron and Feme acknowledge their Riply good 
to another by Fine and Releaſe, ard the Wis upon 
only oblige her and her Heirs to Warranty, thi W354 
is good. 44 Ed. 3. 36. b. 1 only 
If Baron and Feme levy a Fine (of Lash 2 Co 
waereol they are ſeiſed jure uxoris) come eb. 
c. this ſhall not be received with Warrany ſible 
hy chem and the Heirs of the Hausband; but i; ranty 
ſai! be received by them and the Heirs of thy bound 
Wife, becauſe it is the Inheritance of the Wit Value 
44 Ed. 3. 14. 5 8 8 180. 
Leſſee for Life, and after the Reverſon i Th 
granted by Fine to Baron and Feme, and t Viſe 
the Heirs of their Bodies, the Remainder i Conaup, 
Fee to the Baron, and the Baron and Fen: Gift a 
by Fine releaſe all their Right to the Leſſez Wie! 
and after they die ſans Jſne, this is a govt to che 
Enlargement of the Eſtate of the Leſſee, eie 
this ſhall bar the collateral Heirs of the Baron 2 
0 . . . NED aud th 
A. Feme Sole, and E. Joint-tenants for Li "! {: 
A, takes Hus band, and A. and her Husband lev That 
a Fine to B. by which A. and her Husband 4 159 /. 
cedunt the Land, & rotum, Orc. if quicquid,Ot be lau 
to B. and his Aſgns for the Life of A. and Ker, an 
this with VWarraiity, and after B. dies during (aſter 
the Life of 4. in this Cafe he in Reverſion ma tin's 3 
enter, for that this Fine enures as a Releaſe l laid Da 
B. Trin. 22 Jac. B. R. Euſtace and Scaus 3 
within 


The Leſſor may euter into the Whole, and ther 
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all be ro Occupant.of any Part, beczuſe this 

| ive caurcs as 4 Releaſe, not by Mitter Feſtate, 

thy Way of Extinguiſhment. 

anon and Feme by Fine grant Land.to A. for Feme Covert 


o Vcars, if he fo long live, and they by the & Warranty 
lame line warrant the Lands to A. contra omnes 'T © Ty 25 
hymn tete termino praditio; the Baron dies. da N | 
Per Curium, in Hatton and Field's Cale: A Aion of Co- 
good Action of Covenant lies againſt the Wife oenant. 
von her Warranty in the Fine, although ſhe 
1 Covert Baron; for when the Warranty is 
„ annexed to an Eſtate for Years, it is only 
Covenant for Damages in the perſonal Lien, 
| which shall bind them, and make them reſpon- 
lle for Damages, as well as where ſuch War- 
rinty 's annexed to the Freehold, they ſhall be 
bound co warrant the Land, and to anſwer in 
Value of their own proper Lands. 2 Saund. 
180. He and Hele, Mod. Rep. | 
The {usband, after Marriage, aſſured to the Wpar Ene is 
ile a Jointure, they both levied a tine ſtr 0 Bar to her 
Conujance de droit come ceo que il ad, &c. of the Mn of 
Gift of the Husband ; this is not any Bar to the 
Wiſe of her Dower, for the Election is not given 
to che Wiſe to claim her Jointure until the Death 
vi tt:e Hausband. Dyer 358. | 
I. and his Wife were ſeiſed of Lands to them 
and the Heirs of W. they by Indenture bargain 
and ſell tro P. in Fee, wherein was a Provito, 
ihar if or his Wife, or the Heirs of VH. pay 
1-2 /. to P. at ſuch a Day, that then it ſhould 
be la weful for them, and the Hens of V to en- 
ici, and tO re-have and enjoy, &c. and that then 
(aſter ſuch Payment) this Indenture,and all other Caſtruclian. 
tins and Aſſurances to be paſſed between the 
21d arties, ſhould be to the Uſe of M. and his 
Heirs; leaving out the Wife. WY. and his Wile, 
vItain ſeven Years, levy a Fire to P. III died, 
his 
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bis Wife paid the 100 J. Per Curiam + Th 
Feme ſhall have the Eſtate for her Life; ſo h 
the firſt Part ; and the other Clauſe is not je. 
pugnant, ker may ſtand together. Cre, Eli 
744. Hunue and Manors. 
The Earl of Huntingdon, and the Counts; 
e his firſt Wife, the Mother of the pre: 
ent Earl, join iu a Mortgage of her Iuheritigce 
= 4500 l. to pay for the Place of C aptain of 
the Band of Penſioners, and ſubject to the Mort. 
gage, which was for a Term of Years; w. 
Effate was ſettled to Counteſs Elixaleth fy 
Life, Remainder to the now Plaintiff, her Son, 
in Tail; and the late Earl, in the Mortgage 
Deed, covenants to pay the Money; and the 
Proviſo was, That on Payment of the Mortgzge 
Money the Term was to ceaſe; the Mortgage 


was ſeveral] Times aſſigned, and particularly | 


in 1683, and the Counteſs joined in it; and 
there the Proviſo was, That on Payment of the 
Money by them, or either of them, the Mon- 
gage Term was to be affigned, as they, or ei 
ther of them ſhould direct or appoint, The 


Mortgage bore Date Auguſt 1, 1682. on the 


Fth of the ſame Auguſt, the late Earl, by Let 
ter, thanked the Countefs for having fealed the 
Mortgage ; and added, That the Profits of the 
Office ſhould he religiouſly applied to pay ef 
the Incumbrance; but yet afterwards, when 
Money came to. be paid in, he paid off the 
Mortgage, but took an Aſſignment thereof t 
Truſt for himſelf, and by Will deviſed his Fer 
ſonal Eſtate to the Defendant, the Countels, 8 
cond Wiſe, and the Benefit of this Mortg?2e 
The Vaintift 's Bill was, to have the Mortgage 
aiſigned to him; but the Lord Keeper declared 
hs could not decree for the Plaintiff but upon 
rhe uſual Terms of Redemption, on * 
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f /riccipal, Intereſt, and Coſts, diſcounting 
hobis; but upon Appeal to the Lords, the 
P/4inzif obtained a Decree to have the Mort- 
gage aſſigned to him. Paſch. 1702, between the 
art 2nd Conntels of Huntingdon, 2 Vern. 436, 
427 
"Ba on ſeiſed of Lands in the Right of his Wiſe; Exchange, 
% Baron and Feme both joined in Exchange 
SE with a Stranger for other Lands, which Ex- 
| change was executed; the Baron and Feme 
ich of che Land taken in Exchange aliened 
the tame by Fine; yet the Wiſe, after the 
Dcath of her Husband, may enter into her 
own Land, notwithſtanding that Fine, 1 Leon. 
1285. | a2 | 
makes an Eſtate to Friends in Truſt to the Fine by the 
ſe of his Wife, to commence after his Death, Wie decks 4 
the Wite joins in a Fine with her Husband of Truft. 
the Land leaſed in Truſt ; this Fine ſhall dock 
che Truſt, and there being an Extent upon the 
Nad leaſed, this "Truſt ſhall not prevent the Ex- 
tent by reaſon of the Fine. | | 
\ tine is levied by Baron and Feme, the Baron and 
Feme being within Age; and in Error brought Ewe levy 4 
the Fine is reverſed for the Nonage of his Wife. 3 e 
The Queltion was, in Morſtey and Charnock's jeans axdels 
Cale, if the Fine ſhould be utterly reverſed, or Fine ſpall be 
Ihould be reverſed only as to the Wife, and reverſed, and 
ſhou'd ſtand good againſt the Husband? And ef only quo- 
two great Precedents were cited, the one con- d 2Xoreme 
ra zo the other; they who argued that the 
e ſhov!4d be reverſed for the Whole, cited Ely 
ind Ford's Caſe, H. 8. A Fine was levied be- 
tween H. Ey Plaintiff, and N. Ford, and Jane 
" Wife, Defendants, the Wife being within 


82; and Judgment was given Quod finis præ- 
ct aanuletur & pro nullo penitus habeatur, 
£400 hat the Baron and Feme ſbould be reſtored; 
N | and 
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and thereupon a Writ iſſued to the Cuſto; Br. 
1 winm to bring into Court the Foot of the Line, 
and it was preiently cancelled in Court. Thy 
other Precedent contrary was 7 Eliz,, Baron 
and leme levied a Fine, the Husband died, the 
Wife being within Age; the Wife took agotber 
Husband, and they brought a Writ of Ener, 
and the Wiſe, by Inſpection, was adjude'd witb- 
in Age, and the Fine was reverſed as to her and 
her Heirs only. But indeed, in this Caſe, the 
ſccond Husband was a Stranger to the Fine, 
and ſo it might ſeem abſurd to reverſe it as to 
him; but in the principal Caſe it was adjudgd ate 
that the Fine ſhould be reverſed as to both ; to the! 
the whole Eilate moved from the Wife, and al Fiete 
paſſed out of her; and Judgment was given 41! If 
Finis pradift” reuerſetur. And by Gawdy, we e 
cannot by this Reverlal make the Conuſee 9 WW- ©. 
bave a particular Eſtate during the Life of the Lin, 
Wife; ideo penitus reverſetur. 1 Leon, 114 May, 
Horſley and Charnock. 2 Co. 77. cited in tit the K. 
Lord Crommbell's Caſe. _ Exam! 
Fine Covert A beme Covert Infant levied a Fine, and bet nter'd 
j-fant levied Friends got a Writ of Error in her and het Hub eptio: 
Fine, in Hrror hand's Name, and the Court would not {uit erg 
the Court will ber Husband to releaſe. But n,; J cannot f Coy 
wot permit the 5 
Tiu:brnd ts fee bow that can be avoided : But he faid, Bs ot be 
difavo thee Had known in ſuch Cale, that the Court would For wh 
Guardian. not permit the Husband to diſavow the Cπ.9ü the |, 


Alledre:!!, that 


dian, which they admitted for his Wiſe. 1 Vu Far: 
209. 3 Keb. 14. in Marſhnl and Lady Pretty Fine, + 
man's Cale, | 


eie 
1 Mar, Dyer 89. b. Verny's Caſe: A Fine vu Sch Da 


of 


the Fene died le vied by a Feme Covert, who died before Ce ©; 
before te tificate and Ingroſſment; and the Fine att n, 
Jeſte of the _ 1 ; ba AT 
Certificate wards certified, and alledged Error in Fait,! ter'd j 


rhe Woman died before the Teſte of the Dis ie lame 
mus, whereas the Judge had certified the C4 e 1. 


cord 


Cl. XII. by a Feme Covert, 
take after; and this was not admitted to 
„ quetion'd after the Certificate. 
eme Covert levied a Fine within Age; ſhe Ye Court 10 
was inſpected by the Court, and adjudg'd with- 22 of the 
in Age; whereupon a Sczre facias was iſſued Infancy of a 
W :. thc 1c-tenants, who pleaded ſhe was of 0 
all Age at the Time of the Fine levied; upon Fury K 
hien Mea Iſſue was joined, and a Trial had 
„e Afſizes, and Verdict pro Quer. who came 
% Court, and now prayed Judgment. Per 
Jin The Court is to judge of her Infancy, 
$ -14 :0t the Jury ; and though the Proceedings 
ne not duly had, yet they do no Hurt, and 
the ine was reverſed. Style 472. Videan and 
etcher. 8 | 
if Baron and Feme levy a Fine, and the Co- Entering the 
nulance is taken fix Days before Term, Paſch, King s Silva, 
ac 2nd the Writ of Covenant is returnable 
quizdean Paſch, which was the third Day of 
Ma, and the Husband dies the ninth of May, 
the King's Silver not being enter'd ; yet if upon 
Hamma jon it appeareth, that the Clerk had 
1rd 0 King's Silver in Paper before any Ex- 
eptioa taken to it, and that now he had en- 
ed the King's Silver on the Back of the Writ 
Covenant, as it ought to be, the Fine ſhall 
t be ſtayed. Paſeh. 7 Jac. B. Boothe's Cale : 
hen this is enter'd, it ſhall have Relation 
the Writ of Covenant. 
Jer and his Wife acknowledg'd a Note of 
122,26 March, by Dedimus poteſtatem, and 
e Wiſe died the 27th of the fame Month; the 
5th Lay Compoſition was made in the Aliena- 
o Oſtice on a Writ of Covenant, returnable in 


779 
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r bar; Lem before; and the King's Silver was 
. terd in the Office of the King's Silver, as of 
** 


is ame Hil/ary Term; and ſo the Fine was 
n- Wled aud ingroſſed, and in Zafter Term the 
N 2 Heir 
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Writ of Cove- 
nant againſt 
Baron and 
eme, and in 
the Fumyions 
the Feme tua 
left out, it 43 
Error. 
What jhall be 
a reaſonable 
Requeſt to le- 
vA Fine. 


Error the whole Fine ſhall be reverſed ; for be. 0 
ing ill in Part, it is ill in all. Cro. Elix, 290 Ta 
Baxter and his Wite againſt Atonating. for 
If Baron and Feme are bound to levy 2 Fire mY 
upon reaſonable Requeſt, if Requeſt be mat: 90 
when the Wife is enſeint or ſick, it is not res Cor 
ſonable ; and the Requeſt to the Husband lone mr 
is not good. Moor 1 24. not 
If a Baron and Feme levy a Fine of the Wri 
Wife's Land, to enable them to take up th! Caſe 
Sum of 400 J. and they make a Mortgage et cert 
it, and after the Mortgage is forfeited, the bein, 
Husband pays in Part of the Mortgage Money, ent 
but afterwards borrows as much more of ti! then 
Mortgagee as he had paid in before; ti: AW ;-. :- 
Mortgagee having the Eltate in Law in kim by 1K 
the Forfeiture of the Mortgage, ſhal] hold the fectly 
Land againſt the Heir of the Wife until tht the! 
whole Money is paid; and if the Heir wil ot every 
pay Principal, Intereſt, and Coſts, he mult s 700d, 
fore cloſed. Decreed Paſch. 1682. 1 Peri 4 Ga 
If the Wife joins with her Husband in a Hitt was; 
to raiſe 400 J. by Mortgage of her own Ee 
to buy a Place for her Husband, and the hu vera! 
band dies; this ſhall be conſider'd as a Debt en 
from the Husband, and ſhall be paid out 9!" "ut th, 
Perſonal Eſtate, if there be enough to pa! ® of Hi 
his other Debts. Mich. 1714. between 14 1. 
and Auſtin, 2 Vern. 689, | Date 


Heir of the Wife moved againſt this Fine; hy 
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the Court reſolved the Fine muſt ſtand, 11, 
330. Farmer's Cale. 

Baron and Feme and a third Perſon levied 1 
Fine, and the Writ of Covenant was againſ the 
Baron and Feme and the third Perſon, and ir 
the Summons the Feme was left out; for thi 


U 
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Ch, XIII. by a Feme Covert. 


Of Commiltoners taking a Fine of a Feme Covert. 


Parrot's Caſe: A Feme Covert (his 
iſe) at twenty Years of Age levied a Fine be- 
e Co nmiſſioners in the Country, and the 
WW; des ſans lilue ; ſhe had ſettled the Eſtate. 
upon ya and her Husband, and the Heirs of 
their two Bodies. The Court was moved to, 
en it alide, but they agreed they could not med- 
Je wich it; but if the Wife had been alive, and 
Ander Age, they might bring ber in by Hateas 
(ee and infpect her, and ſet aſide the Fine 
upon Motion; for perhaps the Husband would 
not ſuffer the bringing of, or proceeding ia a 
iof Error. And the Commiſſiovers io this 
W Calc were not fined, becauſe they could not diſ- 
cr by the View whether ſhe was of Age, ſhe 
being ewenty Years old: But had it been appa- 
ent by lulpection, that ſhe was within Age, 
en ſtkey ought to have been fined. 2 Ventr, 
. 2, Mod. Rep. 246. But in Cavendiſh's Calc, 
Red. Hep. 113. the Commiſſioners did per- 
et! know that the Feme Covert, who levied 
the Line, was within Age; and for this Cauſe 
every of them were fined, but the Fine ſtood 
good, and not reverſed, | 
Ga/rel's Cale, in Dyer 220. b. and 12 Co. 142. 
was: A Feme Covert of nineteen Years of Age 
rene a Fine before Commiſſioners, ſe- 
vers judges being in Town, who might have 
1in'd her: She died on F, iday Eaſter Week, 
3 tne Fine and King's Silver was enter'd as 
Hadan) Term, four Days before the Wife's 
b. ith. The original Writ of Covenant bore 
Date 1 Jan. Ret” Craſt. Pur. and the Dedi- 
,, Poteſtatem 18 Jan. Dyer ſaith, This Fine 
35 Hopped the Ingroſſing, for undue Means 
N 3 in 
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Of Fines and Recoveries Ch. XII. 
in gaining it; but in 11 Co. the Fine acjudge! 
good. | 


Where a Feme Covert Hall be examin'd or Not. 


A Feme Covert is not to be examined upon 
any Fine, but when ſhe and ber Husband pak 


ſome Eſtate or Intereſt, or make a Grant ar! 


Render to another, or releaſe her Right by z 
Fine of Lands or Tenemepts. Inſt. 353; 
The Examination of a Feme Covert ought 


to be ſecret; and the Effect is to examine her | 


whether ſhe be content to levy a Fine of ſoch 
Lands, naming them particularly and diſtinctly, 
and the Eſtate that paſſeth by the Fine of her 
own voluntary free Will, not by Threats, Me— 
naces, or any compulſory Means; but whe 


nothing is moved in the Fine, but only that tie 


Husband and Wife do take an Eſtate by the vg, 
this ſhall nor conclude the Wiſe, becauſe in ſuch 
Caſe ſhe hall not be examined. 

Againſt a Fine levied by herſelf, a Women 
cannot be remitted, becaule ſhe was thereupon 
examined. f | | 

If a Fine be levied of Land to Baron and 
Feme, and the Baron and Feme grant and ret- 
der the Land, there the Wife ſhali be examined, 
and the Examination muit ever be upon the 
Writ; and therefore a Baron and Feme upon! 
Fine levied to them of Land, cannor grant and 
render out of the Land, becauſe the Rent is 8 
contained in the Writ. 2 Inſt. 5 15. 

8 H. 4. 8. 6. If a Fine ſur Grant & Render be 
made to Baron and Feme, ſhe ſhall not be ev 
amined ; this is to be underſtood as the prince 
pal Caſe there, that there was not any Cont: 
{ance by Baron and Feme, but only a Grant and 
Render by the other. | , 


h. XIII. by a Feme Covert. 


a Linc ſur Conuſance de droit be tevied to 
Naron and bleme, rendring Rent, the Feme ſhall 
F --1mined, becauſe ſhe is to be charged wirh 
5 ent. 46 Ed. 3. 15. 
=_ ' : {ic upon Releate be levied o Baron and 
ene, the shall not be examin'd, becauſe the 
e is nat an Eſtoppel, but for her Advantage, 
: /{ 4.42, Soif a Fine ſur Conuſance de droit be 
evicd ro Baron and Feme, this ſhall not eſtop 
the \ e to claim another Eſtate. 

4 v + Fine which paſſeth an Eſtate ought 
=» r2ceived, if fhe be not examin'd ; but 
ebe received and recorded, the Feme 
vert, or her Heirs, ſhall not be received to 


1 that te was not examined nor allented; 


{is ſhould be againſt the Record of the 
bot, and tend to weaken the gene a Aﬀy- 


= nos of the Realm, 2 Inſt. 515. 


aud Non-clarm. 


and Non-claim of the Wife's Land fhall 
bat tie us band, who ſuffer'd five Years to pals, 
ind al aiming under him, and the Wife her- 
fel yes the Coverture; but the Wife ſhall 
Dave a new hve Years afrer the Death of the 
d. Co. Car. 209. Holme and Heyficia's 

1 Caſo. 4 H. 7. cap; 
= ion {or Lie, tha Roster in Fee to a 
ort; the Tepant for Life levies a Fine, 
band dies; the Wiſe takes another Huſ- 
band, the Fenant dies, the five Years paſs, the 
Muhin dies, the Wife is barred, and is not re- 
medic ed by the Statute of 32 H. 8. 28. Dyer 159. 
41 15 ne. And this Neglect of the ſecond 
yp 04 ad ih. be prejudicial to the Wife. hei- 


Ind Hentworth. | 
N 4 


I; here a Feme Covert ſhall be barred by Fine 
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A Man ſeiſed of Lands in Fee taketh a \Wis, 
and after levies a Fine, and the Proclamation; 
were made, and the five Years paſs in his Life 
and he dies, and after bis Death other fiveYear; 
paſs, and after the Wife brought her Writ of 
Dower ; ſhe ſhall be barred, becauſe the Wit 
had Title by the Intermarriage, although | 
cannot be executed till after the Death of the 
Husband ; and becaule ſhe had Title at th; 
Tune of the Fine levied, ſhe ſhall be bound by 
Nomn-claim for five Years after her Title cog 
ſummate. Moor 53. 


Declaration of Uſcs, 


| Beckwith's Cale ſettles this in theſe Reſolu- 
tions. 2 Co. | 

If the Husband alone declare the Uſe of the 
Fine levied by them both of the Wife's Land; 
his Declaration ſhall bind the Wiſe, if her Di. 
allent doth not appear. Neither is it always 
necellary that the Name of the Wife ſhould be 
ſet to the Indenture, which doth declare tl 
N 1 | | 

The Wife hath Eſtate in the Land, and is not 
ſur juris, the Husband is ſui juris; but he hid 

„ Eſtate in the Land, and therefore they ditter 
in the Limitation of the Uſes: All is void. 

If the Husband and Wife fell! the Land of the 
Wife for Money by Parol, and after levy a Fine 
to the Vendee, this ſhall bind the Wife withou! 
other Writing, proving her Aſſent. 

If Baron and Feme levy a Fine of the Wiſes 
Land, aud an Indenture is written in the Nan 
of the Baron and Feme, whereby the Land | 
limited to certain Ules, and the Husband on 
ſeal and deliver it, and the Wife will not, bu! 
diſagrees to it; this Limitation of the Baron 


Dan 
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Ch. XIII. by a Feme Covert. 


all nor bind the Wife, although the Wife had 
nor expreſſed her Diſagreement by any Deed or 
ation of other Uſes. Mich. 15 Jac. B. R. 
and Hurfielu. | 
74is Caſe in Effect was as followeth : Huſ⸗ 
114 44d Wife were ſeiſed in Fee of Lands in 
ii, and by Indenture made be- 
Wn bem and others, bearing Date the 29th 
ra, it was recited, that a Fine was 
beton be levied by the Husband and Wife 
dbeſe Lands, by which Indenture they co- 
W tc to levy the faid Fine as of the next 
lerm, and then the Uſes were de- 
to which the ſaid Fine ſhould ennre 
Ei it was fo levied, To che Husband and Wife 
1d te Heirs of the Husband. 

Iwo Days afterwards, there was another 
[rienure executed, to which Indenture the 
{ucband and Wife only were Parties, by which 
i was agteed and covenanted between them, 
\ we ? tet following: That all former Con- 
ect, Covenants, and Agreements made be- 
es them ſhould be ſuſpended, and take no 
Keel, until the Husband ſhould ſettle ſuch a 
Manor upon bis Wife for Life, as an Addition 


1 : * 
ner JoInture. 


— 


erwards the Fine was levied accordingly, 
b the very fame Hillary Term, in which both 
Ec [ncentures did bear Date. 

1c tinshand did not convey his Manor ac- 
1.7210 the laſt Indenture, but died without 


do the Queſtion was (after the 


A, TY { »} 2 17: | 
1 warn Of tre Wife) who ſhould have her 
e e F.) whether the Heir of the Hul- 
i the heir of the Wife, who was Leſſor 
bk 1 ; 

iy the Plaintift. 


The 
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S. C. 4 Mod. 
261. 


2 Salk 677. 
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tail. Plowd, 5 40. Ear and Snow. Hob. : 27. Anal 
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The Plaintiff had Judgment, and upon: 
Writ of Error brought in the Houſe of Lords 
that Judgment was affirmed. Carthero 1 95, &. 

If a Man marries a Woman, who has 2 ſoins 
ture in ſome Houſes which are burnt donn 
and they on a Fine levied by them of tt; 
Houſes borrow 1500 J. to rebuild them, 11 
by Deed between the Husband and Conujes 
only the Equity of Redemption is reſerved u 
the Husband and his Heirs, and he lays cn. 
3000 J. in Building; the Wife (ſhe being 9 
Party to the Deed, by which the Redemyo, 
was reſerved to the Husband) fhall redeem, ar4 
not the Heir of the Husband. Decreed by 
Nottingham Lord Chancellor, and affirmed hy 
North Lord Keeper, Hill. 35 Car. 2. 1 Vn 
213 


Of a Fine levied to Baron and Hume, aul t% 
Operation. Vide ſupra Tit. Examination 0 
Feme Covert. 


Fete Covert is Tenant for Life, the Remains 
der in Fee to the Son, which ſhe fhail bar 
and he in Reverſion before the Birth of the Sor 
bargains and ſells the Land, and levies a Fin 
of it to the Baron and Feme; the Particon 
Eltate of the Wife is drowned in the Rever 
non, and the contingent Remaiader is deſtroyed 
2 S714. 386, 387, 388. 


Recovery, 


Common Recovery _ Tenant in Til 
and his Wife having nothing ſhall bind the I 


Voucher may be by the Baron only upon 2 
8 140 


4, XIII. by a Femme Covert, | 


Wit 5 nothing. Hob. 27. 
{4m {or Life, the Remainder: to Baron and 
ene and their Heirs, the Baron and Feme 
{2covery : The Queſtion was, it the 
e Wife are bound by this Recovery, 
ecauſe the teme being Covert; it was cms 
ea {he was not Tenant to the ce be 
1 2 ppe⸗ ars not the was med , Pei Cu. 
5 5 held Br. Abr. Rewvery iu Value 27. 
5 3 Covert 1s barred by a Common Reco- 
Wind it is the common Practice. 10 Co. 43. 
Pn it not neceſſary to examine a Feme Co- 
ben a Recovery, tho' it be prudential ro 
to in a Fine it is otherwite, becauſe 
0 Recompence in Value; and the 
5 eme eis Tenant to the Phacive, and ſhe 
c pped to ſpeak againſt the Recovery, 
7 ſhe 8 is in the Recovery With her Husband, 
ac hey s % Default made by the Baron; and 
Wor if eco is perfect, and a Thing con- 
ay to it is not to be averred againſt it; but 
forc the Record was perfect ſne might have 
| 11 rae Recompence in Value here 
"iP 70 10 5 © Heirs of the Wife, and the Te- 
21: for Life is alſo bound by this Recovery, 
I the Feme is privy to the Recovery. If a 
anger had been Tenant to the Præcipe, and 
ron and Feme bad been vouched, the 
gad been bound, and this is a ſtronger 
ae. . 319. Locker and Palfryman. But it 
Opinion of Chief Juſtice Bridgman in 
Cd That a Feme Covert ought to be 
vateiy „ in a Common Recovery, 


VV 4 


It 12/4, the Practice was otherwiſe; but it was 
04 dad ought to be corrected; yet the 
Ri covery 9 without Fzamfnation : And ſo 


! 


y Tord { „Ee 8 Opi nion, 10 Co. 47 in Por- 
tington 5 


187 


„ with Warranty to him and his Wife, if the 


Feme Cone: 
is barred ty 
Comme Bu. 
e. | 
It is runden 


tin! ter- 


ine a Fee 
Covert nom 4 
Recovery, bat 


not neceſſary, 
and why. 


The Baron only 
7s wouched. 
Quid Opera- 


tur. 


enure, becauſe the Wife had a joint Eſtate wi 


"Of Fines aud Recoveries. Ch. Vl 
tiugton's Caſe, That the Wife had uſed 90 h 


examined upon a Recovery, and a Dedimn 5. fo 
teſtutem granted to take her Examination upon ric 
the Conuſance, 0 
Baron and Feme ſeiſed to them 2nd ge 
Heirs Male of the Body of the Baron; the ks. Li 
mainder in Tail to B. the Reverſion to the righ me 
Heirs of the Baron; the Baron levies a Fine le! 
the Conuſee ſufters a Recovery, and voucke! | Py 
the Baron, who voucheth the common vos ma 
chee: Per Curiam; This Recovery ſhall bind the tn 
Tail, becauſe he comes in in Privity of the ill, | WI 
3 Co. 6. Cupledike's Cale. The Wife, why hi Dat 
an Eftate for Life with her Husband, was n | 
vouched ; and though the Eſtate of the Vi 00 
is not recontinued, yet the Husband, as Vos 20 
cher, ſhall be in Judgment of Law in Fruit M. 
of the Eſtate-tail Which he once had; ad ban 
the Eſtate of the Wife by the Husband's Fine i $ 
put to a Right, ſo as the Husband comes in as J 
as fole Lenant in Tail; Aliter if the Baron and hav 
Feme are ſeiſed to them and the Heirs of ther E 
two Bodies with Remainders over. But of 
An Eſtate is made to Baron and Feme, 4nd why 
to the Heirs of the Body of the Husband, 1 It 4 
Common Recovery is had againſt the Barn, BY we 
who voncheth the common Vouchee; the h. this 
ron ſurvives his Wife, and dies without Iſſue; ty ke 
chis is not good to bar the Remainders, be. Was. 
cauſe at the Time of the Recovery there wee 
Moieties between him and his Wife; 2nd thi the! 
Baron had not Power to ſever the Jointure, td Fine, 
he, during the Life of his Wife; is not selbe Wiſe 
by Force of the Tail, ſo that the Pracipe bent to th 
brought againſt him only, the Con veya Line, 
cannot for any Part enure to the Eſtate-tah d In, 
Mig 


to the Remainder ; to all the Eſtate it cant 


* 
4 44” 


Chap, III. by @ Feme Covert: = 189 
who was no Party to the Recovery; and 


* Moiety it cannot be good, for there are 
do Moictics between Baron and Feme. 3 Co. 5. 
Own and Morgan's Cale. : 

if Bzron ſeiſed in the Right of bis Wiſe for Bargainee 6 
1 i/-. the Remainder in Tail to B. the Re- good Tenant to 
mainder to C. and the Husband bargains and the Præcipe. 
es the Land to another, againſt whom a 
Precipe is brought, who voucheth him in Re- 
ider, and ſo 2 Common Recovery paſſeth; 

hall bind the Remainder, although not the 
8 \:-, becauſe the Bargainee was a good Te- 

nant to the Præcipe. 2 Rol. Abr. 394. 

| Where Baron and Feme are vouched, it ſhall 

de intended to be in the Right of his Wife. 

20 H/.7.1.6, And therefore in Groſvenor and 
W 1: Caſe. 1 Leon. 291. n. 318, Four Huſ- 

binds and their Wives are vouched in Recove- 

'y, 21d rhe Plaintiff brought his Writ of Error 

% Heir to one of the Husbands; he ought to 

have bronght it as Heir to one of the Wives. 

u Conſideration of Marriage the Father en- Baron and 
{-ofts his Son and a Feme ſole in Fee-ſimple, Eeme ſuffer # 
who intermatry, this is not within the Statute; N if 
11 H. 7. They after grant the Land by Fine to ;, %% 4 Res 

the Father, who renders to them in Special Tail; ture. 
this is a Conveyance of each one for his Moie- 
ty t0 the Father, which Moieties they take di- 
aeg by the Gift before Marriage, and then 
the RenJer of all to them in ſpecial Tail; as to 
the Moiery of the Son, which he had by the 
tine, the Giſt of the Father to the Son and his 
ien within the Statute of 11 H. 7. But as 
to tre Moicty, which the Wife gives by the 
ine, ind which the Father renders in ſpecial 
La this was not within the Statute. The 
La14n aud Feme ſuffer a Recovery as Vouchees; 
this 
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Common Reco- Baron and Feme as in Right of the Wife (iy 
dn, being, | Heme being within Age) are vouched, and the 


Nur hy war- 


16% Of Fines and Recoverics, Ste. Ch, Al 
* this is a Forſeiture within the Statute of 11 1 


3 7. Moor 715. The Queen and Savage. 
The Mig in a 7 10 2 Common Recovery be ſuffered, and ty 


1 appear by Attorney and vouch over, and ſo 4 
— iy. Common Recovery is had, this is Error; fo 
diam. though her Husband be of ſull Age, yet the 
Wiſe being within Age, ſhe ought to appear y 
Guardian. Hil, 17 Jac, B. R. Holland and Lu 
But faith Rolle, 1 Abr. 288. dubitatur. Dn, 
290, 366. But no Doubt is in the Caſe; for tle 


Appearance by a Feme Covert, in 3 Recon Wa 
ry, within Age, by an Attorney, is Error; 0 70 
though it may be objected, that the Hushand A 
is of full Age, and therefore he may make At 1 
torney for himſelf and his Wife, the Law ibn fon 
fo; for the Rule is, that the Husband cannot Ac 
give away or loſe the Inheritance of the Vik; I” 
but it muſt be given or loft by her ſelf or ta n 
own Act, and ſhe ought to appear by Guadi not. 
notwithſtanding the full Age of the Husbui, 40, 
who is to be joined for Conformity with bt Cor 
Sid. 322. Raby and Robinſon. ag 
| The Cuftom of Dyer 290, 363. A Recovery ſuffered by 3 
ho Ws ron and Feme of the Land of the Wife is 4 Ha 
ſtrong to bind the Right of the Feme Cover Nat 
by the Cuſtom of London, as a Fine at Con natth 
mon Law. Vide there ſuch Cuſtom as to Hale 32 
W 
Recovery by Default, wy 
Peatt, 
If PW Raron joſe by Default the Fee-ſimpi ſuch 
Lands of the Wife, the Wife had no Remedſ Atte 
but by a Writ of Right; but by the Statute d 


Hf”. 2. cap. 3. ſhe ſhall have a Ci in vita. 


Chap, XIV. Of Attornment, &c. 
if 2 Recovery be had againit Baron and 
= 1c:nts for Life by Default, they may 
5 dave a Cuba el deforceat. 2 Inſt. 350. by Stat. I. 


Hud et Aeforceat. 


„ I ERS 


CHAP. Xu. 


Attornment, 


ro 
. 

22 

"+. 2 


"4 


% an 4:torument. Avowry for Rent out of 
Wt Land, in whoje Name it ought to be: 
ere and to what Purpoſes a Feme Covert 
ie faid a Difſeiſoreſs without her proper 
Act or Entry, and where, and to what not. 
Nhat Aft of the Husbaud ſball be a Diſcon- 
tmuance of the Land of the Mie, and what 
nit, What was a Dijcontinuance at the Com- 
mos Law, Where a Deſcent caſts during the 
Coverture ſhall toll the Entry of the Mie or 


. 


=: 417 of the Husband or Wife ſhall amount 


Have conſidered what Alterations have been 


j 
n made by Intermarriage, as to Eſtates, Leaſes, 
. altles, Actions and what Things of the Wife 


W-- ue to the Husband by the Intermarriage, 
d „ber Charges, Acts or Forfeitures made 
Wt: Husband bind the Wife or not after his 
a. The next Reflections ſhall be briefly 
P (ih 1 ities as concern real Actions or Eſtates, 
| \ttorament, Diſſeiſin, Remitter and the 
e. 


it 2 Feme grant a Reverſion to a Man in 


?, and marry the Grantee, the Leſſee atrorns 
? BROS" to 


1nd after his Death ſhe may have a 
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to her Husband, and the Husband to the Wie 


the Right of his Wife, Conuſance ought not 1 


Avowry to be 


made in the 


Name of Ba- 


ram and Femme. 


Of Atiornment, &c. Chap. Ni 


to the Husband; this is a good Attornment n 
Law to the Husband. 1 Inſt. 3 20. 

If a Feme ſole make a Leaſe for Liſe or Yew, 
reſerving Rent, and granteth the Reverkon i 
Fee, and taketh Husband, this is a Count: 
mand of the Attornment. 1 Inſt. 310. h. 

If there be Lord and Tenant, and the Te. 
nant taketh a Wife, and after the Lord gra 
the Service to the Wife and her Heirs, and tie 
Husband accepteth the Deed, in this Caſe af 
the Death of the Husband, the Wife and te 
Heirs ſhall have the Services, &c. for by Ac 
ceptance of the Deed by the Husband, this j 
a good Attornment, Cc. albeit during the C 
verture the Services ſhall be put in Suſpence 
Lit. 559. 

A Feme Covert is compellable to attor 
1 Roll. Abr. 296. | 

If the Husband accept the Grant of a Rs 
verhon, this ſhall amount to an Attornmer, 
10 Co. 42. Lampet's Caſe. es 

A eme may be Attorney to deliver Sn 


1 Inſt. 52. By 4 Ann. ch. 16. Attornment | 
rendered unneceſſary in moſt Cafes, See tit 


| Avowry. Vide Rent, 
If the Husband be ſeiſed of a Seigniory i 


be made of Rent as Bailiff to the Husband# 
lone, but as Bailiff to them both. 12 R. 2. 4 
vowry 88. Contra 14 H. 4 Avowry 198. 

If Leffee for Years be, rendring Kent, 4's 
the Reverſion deſcend upon a Feme Cov! 
and after the Rent is arrear, and the Baron & 


{[trains, and the Leflee brought . the 
I | Hu$24% 


Chap, XIV. Of Avowry, &c. 

} band bought to avow in the Name of him- 
(„ t and bis Wife, and not in the Name of him- 
let none; for the Avowry is to be made ac- 


41 
WO! 01: 
7 
= 


4.1. Abr. 318. Wiſe and Bennet. 


ty Rep vin, Def. ut Balliuus H. & A. uxoris 
ri, Cc. Quod ante, ec, Willielmus 
. fait % ſer de ſoptem Acts paſture eum pertin. 
1 b. unde locus eſt parcella in dominico [uo ut 
Foie > tenzit de pred. H. & A. ut de Ma- 
75 D. in Com. præd. per fidelitatem & 

d. nd Feſtum, &c. Nec non per ſervi- 

n fact. cl. ad Curiam, Oc. de quo qui- 

; dan rio q11idam R. W. fuit ſeifitus in feodo, 

ö k tus per nomen, &c. per quoddam ſcrip- 
% aum indentat. geren. dat. tali dir & anno 
api quendam R. S. & pred” A. tunc uxoremt 
174 e chem Manerio habend. & tenend. pro 
31129 vit naturalis ipfius A. ad quvd quidem 
ec amt pred, tenens poſtea & ante, Cc. 
WG = pra Je ſdem R. S. & A. attornavit 
os atextls idem R. C A. fuer. ſeiſiti de 
ne d. cum pertin. 11 dominico ſus, Et. 
#729 v ißſius A. Ipfiſque fic ſeiſit. pad. 
ac pradifta A. ipſum 3 & je 
ir 11245 ac fuit inde fola ſeiſita in domi nicb 
e trnemento pro termino vita ſug. Et 
eit wirum pred. H. per quod, &c. 
87  [orvirits fuer ſerfit. per mans & in 
hire ip/fus A. X fic cognovit pro redditu. EE 
deset, M11 Brownloe, Trin 19 Eliz. Rot. 


i 


lng to "che Reverſion, which is in the Wiſe, 
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bs d / Diffſmi Chap. xy 


JP her: , ol tawhat Pu; Poſes a Feme Covert fa 
be ſaid a Diſſeiſoreſs without her mo 44 
or Entry, and where and to what no! 


It is regularly true, a Feme Covert canno: b. 
4 Diffeiforeſs by her Commandment or b.. 
curement precedent, or by her Aſſent 4. 
greement ſubſequent, but by her actual En 
or proper Act ſhe may. 1- Inſt. 357. b. and ie 
if ſhe be of Covin and Conſent with her Hil. 
band to a Diſſeiſin, ſhe is a Diſſeiſoreſs, and wn. 
ſequentiy ſhall not be remitted, 

But it is univerſally true, a Feme Lon 
ſhall not be a Diſſciforeſs by the Act of : 
Husband; as if the Husband diſſeiſe another h 
the Uſe of the Wife, the Wife is not a Diſk 
foreſs by this Act. 12 E.4. 9. b. So it is though 
ſhe agree during the Coverture, for her Agree: 
ment is void; or if both agree, ſhe is not 
Diſſeiſoreſs, unleſs Covin be in the Caſe: but 
if after the Death of the Husband ſhe agrcen 
the Diſleiſin, ſhe ſhall be a Diſſeiſoreſs. 

1f Baron and Feme euter into Land in tit 


Right of the Wife, where ſhe had no Rig 


the Feme is no Diſleiſoreſs for it ſhall be tr 

ken to be the Act of the Husband only. 
Zeme Covert A Feme Covert cannot make a Diſleiſa n 
| e _—_ the Uſe of her Husband. 8 H. 6. 14. b. C 
772 For although ſhe gain an Eltate by her Et, 
Hasbanl., vet ſhe had not Power to diſpoſe of it to aw 

ther, being Covert, as ihe ought, if ſhe mad 

a Diſſeiſin to the Uſe of another; but 

21 H. 7.35. So a Feme Covert cannot dille 

a Man to the Ule of a Stranger. 

if a Man take a Diſtreſs for Rent ſſuing od 


of the Land of a Feme Covert, and the Bat 
| = 


0B; 1 
18 
Iv 4% 


has A. 
o 
6 == 


„ 


SD 


hap. XIV. Of Dilſeiſin. 


4 
121 
ene make Reſcous, they both are Diſſei- 
6% 5 4 530 
{4 the NHusbar 4 diſcontinue the Land of his 
the Wiſe being in boſſeſſion and diſagree- 


„ 
3 . 4 & « * 


2 | -oftment claiming her firli Eſtace, ſhe 
Jreſs, 

g's i toe Husband diſſeiſed One to the 

of 5 WAP no Agreement of the Wife 

be laid to the Diſleiſin, for that ſhe can- 

{agree during Coveriure. Ex Manuſcript. 
be. 

1; ln Treſpaſs ad novam aiſignationem 

„t liberum Tenementum ipſius Def. & 

+174 ejius 18 jure, Cc. Ad quod Quer, di- 

4% fait Jerfitus quonſque di{ſeifir per le 
nen ad u ſum ux0rd) per _quod fue, ſeifit. per 
vifemarn, oF quod difſeijee re-enter & T. 
„ ſaviend” mentionem de agreement del feme 
| dij 1 Quære, car aliter d'eſtranger, 


nudintain fou Freehold & Traverſe le diſ- 


L Manuſcript. Mit Brownloe, 


Diſcontinuance. 


a what Act by the Hu band was 2 
ountinuauce of the Land of the IWife at 
Common Law, and what fall | be a Diſ- 
ut ihudnce, and what not. 


I! a Man be ſeiſed of Lands in the Right 
the Wife in Fee, Tail or for Life, and there- 
cott another, and dieth, the Wife may 
der, but muſt eater her Action, which 
aled a Cui in vita, Or a Sur cui in vita, for Stat. 2. H. 8. 


Hei; this was at Common Law before the cap. 28, 
» of 32 H. 8. . | „ 
now by that Seas the Wiſe and her pert FL 
: the Death of her Husband may en- p;ſcontinuance 


O 2 | ter of the Aion, 
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Of Piſcontinuauce. Chap. Nv. 


ter in the Lands or Tenements of bis Wi, 


notwithſtanding the Alienation of the Husbad 15 
So it is where the Husband and Wife z 00 
jointly ſeiſed to them and their Heirs of » | i 
Eſtate made during the Coverture, end 9 
Husband makes a Feoftment in Fee and dias, 20 
the Wife may now enter by that Statute, . a: 
though it was the Inheritance of them hut d. 
So it is if the Feoſtment be made by the h. l 
ron and Feme (albeit the Words of the Statut 0 
be by the Baron only) for in Subſtance thi; 2 
the Act of the Husband only. If Land: he g. 
ven to Baron and Feme, and the Heirs of the! 
two Bodies, and the Husband makes a Heat i 
ment in Fee, and dies, the Wiſe is helper “) t 
the {aid Statute. pF 
But note; If the Husband levy a Fine vt 
Proclamations, and dies, the Wife muſt ene 
or avoid the Eſtate of the Conuſee wit! V it 
five Years, or elſe ſhe is barred for ever iy 
Stat. 32 H. 8. the Statute of 4 H. 7. Par the Statute af; f 
bel the Di. V. 8. doth help the Diſcontinuance, bu: n wal 
„ ee the Bar; and the Statute ſpeaketh of 2 tits, aitl 
Bar. but not of a Fine with Proclamations. 1 0 
326. | | _ | 6 
Note; Of Things that lie in Grant, as Re,² 
Commons, Cc. there can be no Diſ con- 
ane. | R Kat 
J. B. and Jane his Wife, being ſeitd 0 PF 
Land to them and the Heirs of che Bo 
J. B. the Remainder to Ed. B. and the He 
of bis Body, the Remainder to , B. in I L 
the Remainder to G. Edwards in Tail, the he 
mainder to the Right Heirs of F. B. 
and his Wife, and . B. the third in Rem Wl lf 
joined in a Feoffment with Warranty to 1. vn t 
What ina Diſ- and after the ſaid Baron and Feme levied a "i Ve, 
continuance. to M. X. 1. Whether the Feoffmeat be 2 ; No! 
- Conti u 


Cha 1, XIV. Of Diſcontinuance. 
-ontiouznce of the Eſtate-rail? Per Curiam: Te 
4 Diicontinauance, and the joining of William 
es dot hinder a Diſcontinuance, becauſe there 

an interm ediate Eſtate tail in Edward, which 

tinned, 2, This Feoftment and Fine 4s te the Re- 
ion the ume Perſon make but one Aſſurance ; Mainder. 
1 when the Wife is barred and her Eſtate 
{tro ver by the Fine that ſhe cannot enter, 

n be emainder cannot enter, but are as at 


non Law, Cro. Car. 321. King and Ed- 


e OW I ON 


„ 2 Woman Inheritrix, who bath a Huſ- The Wife my 
Fd) wichin Age, and he being within Age, enter after bes 
©. kes  Feofiment in Fee and dies, ſhe may en- * dies 
ter, and ſhe bh take Benefit of the Nonage of nn 

for the Heir of the Husband can- 
8 no Right or Title deſcends to him. 
iron ſeifed of Land in the Right of his 
qi miles a Feoftment in Fee upon Conditi- 
At 2nd d dies; if the Heir enter upon the Feoffee 
: Condition broken (as he may;) for. 
N ng 10 Right deſcended to the Heir, yet the 
2 01 Entry by Force of the Condition de- 
„ him: The Entry of the Wife is con- Diſ.ontinuance 
mY vpon the Heir, for by his Entry he hath _ —_— 
ed the Feoffnent, and ſo defeated the Dil- _ Entry of 
e Heir for 
v101:uance, and his Eſtate vaniſheth, and the Cditim bro 
tre veſiech in the Wife without Entry or ben. 

1d n 

iron and Feme make a Leaſe for Life by D;ſcontinuance 
Dede Lands of the Wife, if the Feme, after or not by the 

fe De: u of the Baron, agrees, it is no Diſcon- Agreement of 
Nuance; but if the diſagree, it is a Diſconti- the Wife. 
gs Cro. Car. 406. 

+ Man ſeiſed in the Right of his Wife, let- 
ehh ſame Land to another for Term of his 
e, now the Husband hath again the Rever- 
0 of the Fee-fimple; if the Husband dies, lis 
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198 Of Diſcontinuance; Chap, Nt 
vivg the Wife-and the Tenant for Life, andths 
1 Reverſton deſcend to the Heir of the Baron, 2 
| he grant che Reverſion to another in Fee, and 
the Tenant. attorns, and then the Tenant i for 
What is not a Liſe dies, and the Grantee of the Reveſun 
Diſcontinuunce enters, this is no Dilcontinuance to the he 
bat ſhe may well enter upon tte Grantee, . 
caule the Grantcr had nothing at the time 
the Grant in the Right of the Wiſe, meh 0 
made the Grant of the Reverhion It. 3 _ 
039. But if the Baron ard l eme in fuck ( 
join in a Leaſe by Deed, the Reverſion is t 
difcontinued, but remains in the Wite, and y:t 
it was at Common Law a Diſcontiuuance {vr 
Life. 
What is a Di If Baron and Feme, Tenants in [pecia Ta 
continuan e, and the Husband aliens in Fee, this is 2 Di- 
247 tbo continuance of the Tall, for he is ſeiſed * 
5 2 7 intirely. 8 Co. 71. Creenloc's Cale. | 
Farce of the But if the Husband be ſeiſed of Land n 
Tail. the Right of the Wife in Tail, and ae 
Fee, this | is not any Diſcont inuauce of the 12, 
for he is not ſeiſed by Force of the Entail. | 11 
326. 
If Lands are given to Baron and Feine, nd 
to ide Heirs of the B. dy of the Baron, and itte 
Hus band makes a beotiment in bee, this 51 
| Diſcontinuance ; for the Husband is {eiled © 
Fleet Force of the Tail, and fo it ſhall be plac 
9 Car, B. R. King and Eduards. 
If Tenant for Life be, the Remain der h 
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Tail, and he in the Remainder enter TY | 5 ; 
Leſſee, and difſeiſeth him, and makes a fest 4 


ment over, this is not any Dilcontinuance, 0 
eauſe he is not ſeiled by Force of the Tit 
Trin 2 Jac. B. R. Meorlid ge and White, 

But if the Leſſee for Years be, the Remai' 


der in Tail to J. S. and J. S. enter upon d: 
Leliz 


„„ 


Char- XIV. Of Deſcents: 


e znd makes a Leaſe for Life, or Feoff- 
- 11 Fee, this is a Diſcontinuance, for he 
by horce of the Tail, at the Time of 
ment. Paſch, 11 Jac. B. R. Sir 1 
Den d Jordan, 
i Baron ſeiſed of 2 Copy hold in the Right 
eite will furrender it to the Uſe of an- 
5 {ec, who is admitted accordinly, this 
\ Diſ-ontinuance to the Wife. 4 Co. 23. 
984 N [):vtey. | 
ne Hucband diſcontinues, and the Wife is 
de king ſhall have the Right of the 
Hob. 2 +41, 243. 
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Deſcents. 


: Deſcent caft during the Coverture ſhall 
- (entry of the Feme, and where not. 


me ſole be ſeiſed of Lands in Fee, Where a De- 


118 d L.{ſciled, and then taketh Husband, in this /cent caſt du» 
the ring the Co- 


{2 ie Baron and Feme, as in Right of 


ee kKight to enter, and yet the dying pred, 
the Dilleiffor in that Caſe ſhall take a- of the Wife, 
ap of the Wife after the Death and where nos, 
Wo: Hiband, becauſe when ſhe was ſole, ſhe 
eve entred and recontinued the Poſſeſ- 

anch ir ſhall be accounted her Folly, that 
ke ſuch an Husband which would 
; iv enter before the Deſcent : But there if the 
ore within Age at the Time of her 
# takin g Husband, then the dying ſeiſed ſhall not 


BE 15 Des th of the Baron take away her 
1 


* . 
0 


140 We 


4 and 8 Coverture ya cannot enter 
ut her Husband. 


O 4 And 


Of Deſcents. Chap. xt 
And if the Baron and Feme in Droit oſ tie 
— Wife have Right and Title to enter into Land 

Which another hath in Fee or Tail, and ſach 
j Tenant dies ſeiſed, the Entry of the Hugh: 
1% is taken away upon the Heir, which is in b. 
0 Deſcent: But if the Hnsband die, the Wife na; 


iN | 
"| well enter vpon the Heir, for that no Lacks 
1 of the Husband fhall turn to the Prejadice g 
1 | the Wife or her Heirs, 1 Iuſt. 246. a. 6. and 
10 9 H. 7. 24. Diſſeiſee goes beyond Sex, or mu. 
"þ | ries, where a Deſcent is caſt during the Cover. 
{if ture or Ablence, this ſhall bind, becauſe it wi 
pig a Default to go or marry when he was dilleifi 
9 Where Entry If a Dillcifor die ſeiſed, and his Heir ente, 
ii N . Difſeiſ-e is who endows the Wife of the Diſſeiſor c 
1 congeabie up. third Part of the Land, as to the Part aſſorel 
4h „ oy | = "MS; 
1 of the Diſſciſor i Dower preſently after the Wife entreth then. 
1 after Endowy- unto, the Diſſeiſee may lawfully enter upo th: 
6 nent, notzvith Poſſeſſion of the Wife into the ſaid Pan, be- 
14 Handing the cauſe when the Wife hath her Dower, ſhe fa 
i Dette. be adjudged in immediately by the Husband 
ik | and not by the Heir; and as to that the Deſcent 
| is defeated, and ſhe is in by a Title paramount 
1 the Deſcent and dying ſeiſed. 1 Duſt, 240, 24 | 
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CHEAP, XV. 
Remutter. 


Vie and Reaſon of Remitter, What 
At ail be a Remitter to the IWife. Remit- 


; wrought by a voidable Eſtate. Remainder 


xontaut o au Fſtate for Life works no Re- 
„., Notwithitanding what Acts and Alie- 
411101) by the Husband the Wije ſhall le re- 
Mi. Of Rematter by Acceptance, Where 
% being remitted during the Coverture 
May, after the Death of. her Hutbaud, wave 
e R-mmitter, and where not. No Diſagree- 

f the Husbaud ſball deveſt the Remitter, 
11 12 Reaſon, Where a Warranty deſcend- 
on an Infant, or a Feme Coverr, ſhall be a 


4 
* 
o 


[ 
hw, aud where not. Where the Baron and 
{ 


„ thal be Joint-tewants; and where by 
8 of 1 * 3 | 

Wertes, and where by Moieties, with ſeveral 
% illuſtrate that curious Learning; and 


— 


% it was at Common Law, and how it is 


now by the Statute of Uſes. 


Aron and Feme Tenants in ſpecial Tail, with Where the 
I Rewainder over, the Baron difcontinues by Wife is re- 
2 or Feoffment, and then takes an Eſtate ited: 
back to himfelf and his Wife in ſpecial Tail, 

by 1.5 the Wife is 7pſo facto remitted. 


tenant in Tay beſore the Statute of 27 H. 8. 


* 


1492 a Feottment in Fee to the Uſe of his 
ic tor Life, and after to his Son and Heir in 
£2; tren the Statute is made, and the Baron 


4 


25:17 are dead, the Iſſue ſhall not be re- 


Dutted, and this for the Violence of the Let- Explication of 

er of 27 H. 8. So if a Feme have Right of we Statutes of 

$25; continued, where his Entry was not 27 H. 8. and 
ED law. 32 H. 8. 
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302 Of Remitter. Chap. xy 


Wl law ful, if ſhe come to that Land by way of an 
1 | | Uſe raiſed out of that Eſtate, ſhe ſhall no: be 
1% remicted, for ſhe muſt be in of the Eſtate, as ſhe 
. was of the Uſe; but now by the Statute of;: 
H.8. it hath changed the Reaſon of this Cie 
3 which hath given the Wife Entry againſt her 
6. : Husband's fine; ſo that now by the Uſe rale 
to her out of ſuch Eſtate, ſhe is not in of 21 
—_— diſcontinued, but of an Eſtate whereupon, 
cr the Death of her Hasband, ſne might "is 
3 Now as upon Re- entry, in ſuch 


ſo where an Eſtate is convey d to her, and is i; 
her, though by the Statute her Entry being 
lawful, ſhe fhall be adjudged in of her bel 
Eſtate, her Remitier being [atratio Ig 
though not actualis, Hob. 255, 256. 
N here ibe Ba- A Woman ſeiſed of Land in bee taketh Hy 
rondiſcontiuses hand, who aliens the ſame Land to another in 
ard retakes 10. Pee, the Alience lets the ſame Land to the 3: 


Bin ef ant 4 . . * 
W, . the Hife ton and Feme for Term of their Lives, ſue i 
is remitte;. lemitted, though it be by Decd indented; and 


though there are no Moieties between by 
ron and Feme, yet this is a Remitter preſent: 
So Ellate granted by Intermar: iage may be {utt 
cient Eſtate to gain a Remitter, as well 2s at 
Eitate made to Baron and Feme ſhall work: 
Remitter; and ſhe is remitted in the Liſe « 
Ditcortinuor, becauſe ſhe hath a preſent Rigit, 
but not fo of the Iſſue in Tail. 

Tenant in Tail diſcontinues the Tail, 2nd 
hath Iſſue a Daughter, and dies, the Daugite! 


Ie in ot 


7 Ha being of full Age raketh Baron, and the U" 

band. a Lee continuee makes a Releaſe of this to Baron ird 
1 ber aun ber 

Hausband ty leme for their Lives; this is a Remitrer to e 
the Len. Wie, and the Wife is in by Force of the i 


1 tene ſ cad be Lit. See. 67 I. 
1" « Rewittes- 4 l 


Caſe where the Entry is lawful, ſhe s remitted | 


Chap. XV. Of Remitter. 203 
A Woman eiſed of Land in Fee takes Huſ- | 
Fund, who aliens the ſame Land to another in 
To e, {and 2 it be by Fine) yet that ſhall 
1/2; the Kemitter; becauſe a Feme Co- Mbere, upon 4 
ot a be examin 7 upon any Fine, but Diſcontinuance 
> ad her Husband pals ſome Eſtate or Y the Bares 
„ o releaſe her Right by a Fine of Lands ph 
-1cr1cnts ; and therefore if the Husband Fender 1. ha 
v4 line of the Wife's Land, and the Conu-: Wife ſhalt be 
» 014107 22d render the Land to the Husband 4 Remitier bs 


te 


i Wite a although; the Wife be not Party to 1 
emitter _ 
ina, nor to the Conuſance, and there- ewrought by 
> canvvt take any preſent Eſtate, but by Re- à voidable 
only ; yet it works a Remitter, and the Efate. 
| Render is not void, but voidable 
ny "be i Error. 1 Inſt. 353. 
'{ th, Baron diſcontinues the Land of his 
+, 2nd aſter takes back an Eſtate to him and 
e, and to a third Perſon, for their Lives, 
lee, this is only a Remicter to the Wife Remitter ſev 
+ Moiety ; and for the other, ſhe mult have 4 Molety. 
5 in vita, and his Diſagreement ſhall not 
it ner of Remitter. 1 Inſt. 356. 
5 given to Baron and Feme in ſpecial Remitter # 
F Baron aliens the Land in Fee, and Hausband and 
takes bad ck an Eſtate to him and his Wife for Hife mare, 
Wn ihr Lives; this is a Remitter to the the Lanes 
; 3 
eme maugre the Husband, for they 
Wo cron in Law; and it cannot be a Re- 
nnter to the Wite, unleſs it be a Remitter to 


Laron diſcontinues the Land of his 
the Diſcontinuece is diſſeiſed, and 
i Diflertor lets the ſame Lands to Hul- 
Wife for Term of Life; this is a Re- 
es ife, except ſhe wake covinous 

Þ fteif If f Diſcontinuee make an 
re: Ra to the Husband and Wife by 
Deed 


for Life, the Remainder to his Wife ſor! 


204 Of Reiter: Chap. XV; 


Deed indented on Condition, rendring Ret, 
and for Default of Payment, a Re entry; a4 
becau'e the Rent is behind, the Diſcontinye * 
enters, then for this Entry the Wife ſhall * 
an Aſſize of Nove D:i{ſcifin, after the Death 
the Baron, againſt the Diſcontinuec, ae 
the Condition is defeated; yet the tuhand 
with his Wife, cannot have an Aſſize, beczu's 
the Baron is eltopped. Lt. Scl. 769. 
Remainderex- And if the Baron diſcontinue the T enemer 
pectant on E- of his Wife, and takes back an Eftate to 
eee this is no Remitter to her till after his Decets, 
becauſe during his Life ſhe barh nothing in tis 
Freehold. Ses. 680. 

Baron and Feme, Tenants in ſpecial Tail up. 
on Purchaſe of the Baron, they have Iſſue tn 
Sons: The Husband makes 2 Feoftment to the 
Uſe of himlelf for Life, the Remainder to thz 
Wife for her Life, the Remainder to the f. 
cond Son and his Hezrs ; the Baron dies, ib: 
Feme enters and makes a Feofiinent to the If 
of the ſecond Son, and the eldeſt enters fe 
Heir remitted the Forfeiture within the Statute of 11.7 
by the Entry His Entry is congeable, and this Feoftment iy 
of tbe eme. the Wife (though it be to him who bed et, 
| Reverſion in Fee) is a Forfeiture within th! 
Statute ; for, by the Entry of his Wife, be Wi 

remitted. Sid. 93. Jone, and Philpot. 
Remaindeys {f Baron and Feme aze Tenants is ſpect 
remitted, Tail, and the Baron only levies a Fine toe 
Uſe of himſelf and his Wife for Life, that 
the Intail be barred as to the Baron aud the 
Iſſues, yet the Wife is remitted to the Eta? 
Tail, as fhe ſhould have been by an kd 
ter her Husband's Death, and the Remainde! 


which Were depending UPON that E [tats-tils 
=» 1 
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C hap, XV. Of Remitter. 


$4 + w 


70 abe | [4/ 14 fie 1d. 
if 1 Man ſeiſed in the e of his W ife 


Jn ples alter he and his Wife recover the fad 
and, by + Writ of Entry in the Poſt, againſt 
eller for Life. Per Dyer The Wite ſhall 
„emitted, as well as where a Recovery is made 
. Baron and Feme, for the Recovery counter- 
„a Feoftment. Ornere, If ſhe ſhall not be 
opped by the Record? Moor 32. 
he Baron diſcontinues the Land of his Feme 
ce, to the Uſe of him and his Wife for Life, 
+} Remainder over, and dies; the Wife en- 


205 


de likewiſe remitted. Hob. 257, 259.  Dan- 


. fe e remitted 
upon 4 Writ of 


Entry in the 
Poſt. 


es but was not temitted, notwithſtanding that 


the Volſellion was transferred to her Uſe by the 
Starute of Uſes; becauſe the Statute ſaith, he 
(121) have P oſſeſſion in ſuch Manner as he had 
the Ulle and as the Uſę makes no Remitter, 


E neither the Poſſeiſion transferred to it. P/owd, 


Aw To un ſend. 


Remitter by Acceptance. 


Tn, 15 Fac. Rot. 988. Duncomb's Cale. 
ron (evies a Five of the Land of his Wife, and 
es; the Wife accepts a Leaſe for Years of the 
mn: Land, and refolv'd it was a Remitter. 
3-1 171. in Margine, | 


(he the ie, being remitted during th Cover- 
2, 1.05, after the Death of her Baron, wave 
” emitter, and where not. © | 


1 ſhall adjudge the Wiſe in of her bet- 
EE oy ite, a5 by the Caſes foregoing may abun- 
Cy 1pPer: But if both Eſtates be waveable, 
there albe ett the Wife is prima facie remitted ; 


S2 


Where the Uſe 
makes no Re- 
mitter. 


MVSEVM 


| 
BRITANNICVM 
SETTER — — 


206 


Pen and 
 Kiabt muſt 


wee. 


Mere the 
eme ſhall be 
in ber Remit- 
ter nolens 
yolens. 


was remitted claiming the Eſtate by Indenture 


mo meet in her. 


Of Remitter. Chap. XY, 


wet, afrer the Deceaſe of her Husband, ſhe may 
elect which of the Eſtates fhe will. As if Land, 
are given to Baron and Feme, and their He 'S; 
the Baron makes a Feoffinent in Fee, the Feb. 
fee gives the Land to the Baron and Feme, 
and the Heirs of their two Bodies, the Barc: 
dies; in this Caſe the Wiſe may elect which e 
the Eſtates ſhe will, 1 Inſt. 357. 

So is Hobart 71. Sheerly and Hood's Cale, 
which was this: 

Dower of Sir H. B. The Tenant pleaded, 
That Sir HT. B. was ſeiſed in Fee of the Laid: 
c. and made a Feoftmert thereof to the Vi 
of himſelf and the Demandant D. for the Te 
of their Lives for her Jointure, the Remains 
over to B. Sir H. B. died, and the Feme en- 
ter'd, claiming it ſor her Jointure. The Hain. 
tiff reply d, That the ſaid Sir H. B. before thi 
Feofiment,. did covenant to ſand ſeiſed to the 
Uſe of himſelf in Tail, the Remainder to ii 
Wife for the Term of Life, the Remainder to 
H. in Tail, and after made the Feoftment r 

and then died /azs Iſſue, and ſhe enter d, and 
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The Tenant rejoins, That the Feme, after the 
Death of her Baron, enter'd claiming her Litas 
for Life by the Feoffment, and demurred. 1. J 
Curiam, The Remitter to the Husband cov! 
not work til] her Husband was dead ſas lie 
becauſe till then the Pofleſſion and {a did 


Becauſe both the Eſtates were made t 
er during the Coverture, regularly after the 
Death of her Husband ſhe micht claim Which 
Eſtate ſhe would; yet in this Cafe ſhe ſna be 
her Remitter . wvolens, for the Benefit u 


him in Remainder by the firſt Conveyance 
=: 


we 
4s 


Chap. XV. Of Remitter. 


11,4, 71, 255. Wood and Shir“), and AE 
Wiit of Error. Cro. Fac. 489. | 
bleme Covert be Tenant for Life, and 

> Baron and Feme accept of a greater Eſtate 

in the Reverſton, yet after the Death 
or Baron ſhe may wave it, and claim her 

Ettate for Life. 2 Saund. 386. 

4 feifed of Land in jure uxoris for her Life, 
'- 1 Feoffment in Fee to the Uſe of his 
e for Life, the Wife is remitted, and is not 

i Townſeud's Caſe, where the Entry of 

Wife was not lawful; for ſhe was Tenant 

n Tail, which Eſtate was diſcontinued by the 

len0nent of the Baron. And Sydenham's Caſe 

{?. feiled in jure uxoris of a Term for the 

2 ofthe Wiſe; they both ſurrender'd and took 

* the Lands to them, and a third Perſon ; it 
| held that the Wife was not preſently re- 

Je, but after the Death of the Baron ſhe 

diſagree-to the Eſtate. 3 Leon. 93. 
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Of Difacreement Ly the Baron. 


[1greement of the Husband ſhall deveſt 
Ce MmItter ; | ; : 
. b2cauſc the Eſtate made to the Wife, which 
Tor 55 the Remnter, is vaniſh'd and defeated. 
-1vie ſhe is reſtored to her ancient and 
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5 .itrers tend to the Advancement of an- 
E 1K Ohts. 
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| ah rr anty deſcending on an Inſant or 4 
Covert (hall be a Bar, and where not. 


the Entry of a Feme Covert or Infant 
fal, When the Warranty deſcendeth 
on 
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208 Of Remitter. Chap. xy. 
on her during the Coverture, the Warranty do 
5 bind them and her; and the Reaſon is, becaut 
the Eſtate whereto the Warranty is anney' 
continueth, and cannot be avoided but by 
Action, in which the Warranty is a Bar.“ 
Ihe Father Tenant for Life, the Remaindet 
to his Daughter and Heir apparent (a Fen, 
Covert) in Fee; the Father makes a Feoflme:; 
to divers Uſes with Warranty, and after levix 
a Pine with Warranty and dies, the Daughter, 
by Conſent of her Husband, enters within the 
Year after the Fine claiming the Land as ber 
Inheritance; the Entry by the Feme only hy 
Conlent of the Husband is good, and the Was 
ranty deſcending upon ber during the Cotes 
ture, where her Entry is congeable, doth nat 
bind her; neither doth it bind the Husband, 
becauſe it deſcends not upon bim; and being 
void to bind her, ſhall not bind him. Co, Kn 
5 P. 72. Ardes and mpſon. 3 
| Where the If the Husband be ſeiſed of Lands in the Right 
Warraity of of his Wife, and makes a Feoffment in Fee with 
e ee, o Warranty, the Husband dies; this Warranty al 
ang 4enant by | . k ; s V. 
the Courteſy, not bind the Heir of the Wife without Ass 
ſoall be a Bar though the Husband be nor Tenant by tit 
to the Iſſue of Courteſy. 1 Inſt. 366. 5 | 
the Wife, and If à Man infeoff a Woman with Warranty; 
Where not. | . * 
Where the they intermarry, and are impleaded; upon ths 
Feme ſpall Default of the Husband the Wife is received, 
vouch her ſhe ſhall vouch ker Husband notwithſtandir? 
Husland. the Warranty was put in Sulpence; and o 
the other Side, If a Woman infeoft a Man wit 
Warranty, and they intermarry, and are im 
pleaded, the Baron fha!l vouch himſelf and hi 
Wife by Lorce of the ſaid Warranty, 1 7 
399. a. | | 
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lap. XV. Of Remitter: 209 


hene Bavou and Feme ſhall take by Iutireties, 
and where by Moieties. 


-- Baron and Feme are Toint-tenants, and aſter 
hey intermarry, they ſhall take by Moieties ; 
by: of ban given them after Marriage, they 
ke by (rnureties; for Baron and Feme cannot Baron and 
13 by Moieties during the Coverture. I let Feme cannot 
La toe beme ſole for her Life, who marries, _— _ 
„ erwards 1 confirm the Eſtate of the Ba- _— hs 
wn 20d eme, Habendum for Term of their 
# bs che Husband doth not hold jointly with 
I's Wiſe, but holdeth in the Right of his Wife 
len of her Life, cauſa qua ſupra : 1. Be- 
ee bath the Whole for Life. 2. Joint- 
income in by one Title, But if 1 
I: Land to a Feme ſole for a Term of Years, 
io taketh Husband, and after I confirm the 
Lite of the Husband and Wife, to have and 
bo bold the Land for the Term of their two 
is Caſe they have a joint Eſtate of 
old of the Land, for that the Wife had no 
bol! before ; fo the ſame Law is of a Re- 
ein both Caſes, and the Chattel of the Feme 
et 5 drown'd: But if Land is let to a Feme 
We for | fe, who marries, and a Confirmation 
n44c to the Baron and Feme, they are Joint- 
enants of f che Fce-ſimple, and the Husband ſei- 
1 in_the Right of his Wife for her Life, ſor 
he : Barg n and eme cannot take by Moietics 
ng the Coverture. 
» 2 Man letteth Land to the Husband and 
_ /1ib-ndura the one Moiety to the Hul- 
nd for Term of his Life, ard the other Moiety 
ie for the Term of her Life, and the 
r conſims the Eſtate of both in the Land; 
bend :0 them and their Heirs; by this Con- 
P firmation, 


— 
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heme, and a 
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O Remitter: Chap. MM. 
firmation, as to the Moiety of the Hushand | 


enureth to the Husband only and his Heirs, u 
the Wife had nothing in that Moiety : Butz 


to the Moiety of theWife they are Joint-tenart, ty, 
for the Husband hath ſuch an Eftate in þ1 10 
Wife's Molety in her Right, as is capable «& | Tt 
Confirmation. 1 Inſt. 299, | | | the 
There are no Moieties between Baron dd hi 
Feme. If Tenant in Tail enfeoff a Women Par 
Fee and dies, and the Iſſue within Age taket Par 
the Woman to Wife, this is a Remitter to th; A 
Infant within Age; and the Wife then has 1 tot 
thing, for that the Husband and Wife are oi tot 
Perſon in Law, and therefore the Land carta men 
be parted by Moieties. But if an Eſtate be nat oi tl 
to a Man and a Woman, and their Heirs, befor blo: 
Marriage, and after they marry, the Huband the 
and Wife have Moieties between them. and! 
If Lands are given to two Men end a Ws to th 
man in Fee, and afterwards one of them inte- \ 
marries with the Woman, and alienech ti 10 5 

Land and dieth, in this Cafe the Wife ti on 
Right but to a third Part; but if the Man n Marr) 
the Woman had been married before the fil intire 
Feoftment; then the Woman, notwirhſtandiy dtatut 
the Alienation of her Husband, had Right vi Ihe E 
Moiety of the Land. * iO 
Baron, Feme, and a third Perſon purdi# _ 0 
Lands jointly, the Baron alien'd the Who * 
and his Wife died, the third Survivor ſua tut VE: 
Aſſize of all Hob. p. 3. For all furvives .. 
third Perſon ; for the Joint-renancy was not 2 C. 0 
ver'd by the Alienation of the Husband, fort : A on 
Wife and the third Perſon may join in a Vit 5 5th a 
Right. 31 H,6. Exer) Congenble 54. ene 
5 Baron 
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Chap. XV. Of Remuter. 211 


+ Eſtate of Land is made to a Baron 4 Joint Eſtate 


and heme, and to à third Perſon; in this Caſe “ made to Ba- 


%e Baton and Feme have in Law but a Moie- 


ron and Feme 
and a third 


4, ard the third Perſon ſhall have the other Perſen, er to 


1: {fe Law is where an Eſtate is made to 
d aud Feme, and two other Men; in 
ase the Baron and Feme have but a third 
the other two Men the other two 
1"27TS, | 
= 4: Common Law, if Land had been given 
W :;:: }3:ro: and Feme, and a third Perſon, and 
{> their Heirs, aud the Baron had made a Feoft- 


EF {the one Moiety, and a Diſſeiſin of the other 
Mo:rrv; fo as after the Death of the Baron 
the Wife hath a Right of Entry for one Moiety, 
auh the other Joint-tenant a Right of Entry in- 
to the other. | 
A tcotiment is made hefore the Statute of 27 
{ ©. t: che Uſe of a Man and a Woman, and 
be lens of their two Bodies, and they inter- 
warty. acd after Marriage the Husband ſells the 
wire Land, and dies ſaus Iſſue; and after the 
vratute of 27 H. 3, was made, the Wife claims 
tie Entry by Survivor, as Tenant in Tail af- 
| ter Pollthility, hc. Per Curtam She ſhall have 
Mt 2 Moiety, by reaſon of the Joint-tenancy be- 
wriage; but the Iſſue, if any be, ſball 
| have Fo medon of the Whole. Plowd. 483. 
1 % 102, 4. 4 Leon. 198. 
2 C0. 00. 
Ivant in Tail enfeoffs a Woman in Fee, and 
de and his Iſſue within Age taketh the ſame 
man to Wife; this is a Remitter to the In- 
ant, and the Wife bath nothing; for that the 
on and Feme are one Perſon in Law, and 
en the Heir be in Remitter by Force of the 
| P 2 | 1 ail, 


ment in Fee, this had been a Diſcontinuance 


Moizty ; for they are but one Perſon in Law. Baron and 
Feme and to 


tevo other 
Perſons. 


10 Co. 68, 102. 
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Of Remitter, Chap. xy 
Tai), then it follows, that theWife hath nothing, 
becauſe the Land cannot be parted by Mojeries 
and the Freehold and Inheritance of the Vis 
is vaniſh'd clear away. Litt. Set. 665. 


Of Land recover'd in Value during the Co. 


verture, there ſhall not be Moieties, although 
they had Moicties in the Land recover'd agent 
them, Pd. 183: 4 50 
If a Feoffment be made to a Man and 1 \Vs. 
man, and to their Heirs with Warranty, nd 
they intermarry, and after are impleaded, and 
vouch and recover in Value, Moieties ſhall ot 
be between them; for though they were le 
when the Warranty was made, yet at the Tine 
when they recover'd and had Execution, they 
were Baron and Feme, in which Time thy 


cannot take by Moieties. 


Where they 
take by In- 
tierttes. 


N here Reco- 
very binds not 
the Wife's 
Moiery. 


A Man gives Land by his Will to his We 
for Life, and dies; his Wife marries B. tit 
Heir of the Deviſor by Deed inrolled {ells tie 
faid Lands to Baron and Feme, Habendun 9 
them, their Heirs and Aſſigns to their own Uk 
and then the Wife had Iſſue a Son, (Who wil 


by the Will to be chriſten'd by ſuch a Nane); 


this, by this Conveyance made by the Brothet 
and Heir of the Deviſor before the Birth of tit 
Son, hath deſtroy'd the contingent Remainder; 
and the Baron and Feme took by Intierties, ant 
the Eſtate for Life in the Wiſe, in the itil 
Tenancy, was merged. 2 Sand. 386. 
Lands are given to A. B. and C. P. 2 Femt 
and the Heirs of the Body of 4. B. A. E. 10 
C. D. intermarry, the Baron ſuffers a Comm"! 
Recovery againſt himſelf only, without nary 
his Wife, the Recovery is ſalſify'd for de 
Moiety, becauſe rhe Wiſe, who was ſt 
Tenant with A. H. was not named, and Fa"! 
to the Recovery: This Recovery binds not l“ 
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Ch „„ XV. Of Remitter. 
iety of the Wife, Lord Norris *. Caſe. 1 Leon. 


: On py ls wy Lands are ſurrender'd to the Uſe 
Wife for Life, the Remainder to the 
81 the right Heirs of the Hysband and 
- the Husband enter'd in the Right of the 
. ber Cam,; The Remainder was ex- 
tel tir a Moicty preſently in the Wife, and 
\- Husband was ſeiſed of that in the Right of 
and the Wife dying firit, her Heir 
W | ive it; bur if the Husband had died Where the 
ll ls el ſhould havg had one Moiety. ; Heir ſhall only 
Leun. 5. 4. bave a Moiety. 
# erfion is aranted to a Man and a Wo- Attornment. 
eeeir Heirs; and before Attornment, 
_ FIR 07marry, and then Attornment is made; 
bbc Baron and Feme have no Moie- Where Baron 


2%, $0 in the Cafe of a Letter of Attorney to and Feme, and 
ake Livery. a Stranger ave 
* Foint- tenants, 


[f a e were made before the Sta- the fole Alie- 


tus ON 27 H. 8. Of Uſes, to the Uſe of a nation of the + 
Man an ah a Woman, and their Heirs, and they Baron ſpall bar 
*:ma'ry, and then the Statute is made; if be Stranger F 

lhe c 14ushand alien, it is good for a Moiety ; — wo 
de Starute executes a Poſſeſſion according 

[to luch Qualicy, Manner, Form, and Condi- 

ton as they had in the Ule; ſo as though it 

v-+ duiing the Coverture, yet the Act of 

'nllament | executes feveral Moieties in them, 

eeing 155 had ſeveral Moieties in the Ule. 

Halt. 187. b, 

ul the | Rev erſion be granted to a Man and a By Attornment 
1147, tiey are to have Moieties in Law; but they have 19 
e int 3 and then Attornment is had, * 

i 7 {ll have no Moieties, becauſe it is by Act 

0! 12, tho "My the Purport of the Grant they 

Tete 2 Moieties. 1 Inſt. 3 10, a. 


© J It; 


— — * = 2 
— 3 —— 


— 2 De n — — 
2 — —2—2——— — 


r Os — - 
— P — nr — 


214 Of Remitter. Chap. v. 
Difference he- If two Femes be jointly ſeiſed, and they tak: 
tetcveen joint Husbands, and the Husbands join in an Alles. 
Alterations f jon, and die, the Wives are Joint-tenants of th 
and ſeveral. Nieht and ſoin in d Writ of R! 
ight, and may join in a Writ of Right, or the 
may have ſeveral Cui in vita's at Election; ha 
when they have recover'd in thoſe ſeveral Wrix, 
they ſhall be Joivt-tenants again: But if th; 
Husbands had alien'd ſeverally, this had beer! 
Severance of the Jointure for à Time. 
Where Baron If a Man make a Feoffment in Fee to th 
and Feme ſpall Uſe ot bimſelf, and of ſuch Wife as he ſhou)! 
be Font afrerwards marry, for Term of their Lives, ant | 
inan. afterwards he taketh Wife, they are Joi 
tenants, and yet they come to their Eilate n 
ſeveral Times. 1 Inſt. 188. a. 
What is « Se- If a Feme Covert and 7. S. are Joint tenant 
gerance of the for Life of 2 Copyhold, and J. S. ſurrenden hs 
Joints Moiety to the Husband ; this is a Severance d 
the ſointure, ſo that he is Tenant in commit 
with bis Wife. 14 Jac. Lane and Panel. 
Teaſe anafn- Wa Feme Covert and J. S. are Joint-tcomi 
1 Severance. for Tife, and the Baron and Feme, by Indentuts 
let the Mojety of the Wife for Years, rendri 
Rent, and after the Wiſe dies, the Survivor al 
tot avoid this Leaſe, becauſe this was, aid | 
the Leaſe of the Wife prima facie, till ſhe d. 
agree to it; and only avoidable, and the Suri! 
vor is not privy to her to avoid it, for the [2 
was an actual Severance during the Years, 
ac, Rod. Rep. Smalman and Ayborough. 
Mere a Re- Baron and Feme, and a third Perſon, purchis 
frafe ſpail en- Land to them and the Heirs of the Huch 
brre tothe Hf” and the third Perſon releaſeth to the Baro! V 
vand ſole, and, „ . 3 
vet to ebe e his Right, c. without the Word Heirs, ©*# 
terwards the Baron and Feme make 2 L 
of all for Years, rendring Rent to them ® 
the Heirs of the Baron; the Baron dies ® 
Heir ſhall have the Moiety of the Rent : 
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Chap. XVI. Of Conneyances, &Cc; 213 
he Death of the Baron, and a Releaſe to the 
Hlisband only, ſhall enure to him ſole, and not 

„% the Wife. Dyer 263. 


* ä 


x bu bd ©” 


C HA P. XVI. 
Conveyances. 


i as (ball be ſaid to be the Deed of the Hus band 
4 Hife. Of a Feoff ment by the Husband of 
„ies Land. Where the Wife's Grant, if 
„ain with ber Husband, is void or not. 
| Surrender by the Husband, how it operates. 
Ii/hat ſhall amount to à Surrender, or not. 
Of a Releaſe of the Husband of the . e's 
Right to Rent. Of his Releaſe of Money to 
e paid after the Wife's Deceaſe. Of Ex- 
changes of the Land of the Wife, and what 
Call de a geod Confirmation of it by the Wife. 
Hu a Man may execute an Eſtate to his Wife. 
Of ebe Chriſtian Name of Women in Grants. 
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EBT on a Bond, condition'd for the Per- What ſhall bs 
| formance of Covenarts in an Indenture ſaid to be the 
male between &. and Anne his Wife of the one Deed of the | 
Part, and the Plaintiff on the other. The De- n. 
ſend2nt pleads the Indenture, as an Indenture of * 
IS. and Anne his Wife, whereas in Truth the | 
Feme never ſealed it. The Plaintiff replies, 

That the Indenture ſhew'd by the Defendant 
non fuit fatta inter W. S. and Anne his Wife, on 
the ore Fart, and, the Plaintiff on the other. 
The Jury find the Baron ſealed it, but the 
Wife did not: This Verdict is found againſt 
the Defendant, who pleaded it as the Deed of 
to Wite. And per Curiam ; The Plaintiff is not 
P 4 etop- 
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Of Conveyances Chap. xyl. 


eſtopped to ſay, that the Deed fhew'd is no: 

- the Deed of the Baron and Feme; but he i; 
eſtopped by the Condition to ſay, thete | is not 
any ſuch Indenture, But if the Baron had fes. 
ed and deliver'd it in the Name of the Fe, 
it had been the Need of the Wife during the 
Life of the Husband ; and if they by ſod 2 
bargained and fold the Land of the Wite, e. 
diing Kent, it had been a good Dee w the 
Feme, becauſe the afterwards might have 3G 
cepted the Rent, and affirmed it as her Deed. 
And judgment was pro Quer. Cro. Elix. 269, 
Ship and Steed, 


Feoffment. 


Baron and Feme make a Feoffment of the 
Wife's Jointure, which ſhe had by a forme: 

| Hysband, to one and his Heirs, to the Uſe of 
 Feoftce for the Life of the Wife, this is a For- 
feiture; for by the Feoffment the lee ſimpee 
paſſeth, and that to the Uſe of the Feoftor ; 
2 the Eſtate and the Uſe are ſeveral Things, 
and the Limitation for the Life of the Wile 


capnot extend to both. 1 Leon. p. 126, Pierce 


ang. Hoe. 
By Acceptance Raron and Feme join in a Feoftment of the 


ef the Rent, Wife's Land, rendring Rent; the Husþand dies, 


* ww the Feme takes a new Husband before any 
Rent-Day, the ſecond Husband accepteth the 
Rent, the Feoffment is aftirmed for ever. 

Feme Cover? If a Feme Sole make a Feoftment, on Condi- 
way requeft 4 tion to re-enfeoff her at what Time ſhe will 
wig eyes „ and after takes Husband, ſhe may require e 
ter Hiuib and. Feoffee to re-enfeoft her whhou her Husband; 
and if the Feoffee reſuſe to do it, the Cond: 


tion is broken. 
Where 
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YI, by Husband and Wife, &c. 217 
e Baron and Feme Intants join in a 
- Ement - by Indenture, the Feme after the 
rs \f der Husband may have a Dum Dum fuit in- 
| it rafra ætatem; ſecus where her ſelf was of fra ætatem. 
all. A. ge at the Time of the Feoftment, for there 
IP 103 fs not have a Dum juit infra atatem, 
| nage of ber Husband, albeit they 
de hut one Perſon in Law. 1 Inſt. 337. a. 
con ſeifed in Fee makes a Feottment to the Fe ſfment of 
Fe of "hi im! nſelt f ind his Wiſe, and to the Heirg % Husband 
of the Survivor of them, and afterwards makes , © Cen- 
tingent Uſe. 
e 't 1 che ame Land, and dies, the 
Fe: ne cnters ; in this Caſe the Feoffment of the 
Hu wand b. ich deſtroyed the Contingent Uſe of 
1 0 Fife. Cro. Car. 102. | 
re bein 8 enſeoffed to the Uſe of a Feme Sale of Land 
-- * takes an Husband who ſells the Land“ Equity is 
WT: $120 ger, the Feme received the Money, — det de 
aud and Wife pray him, that was en- e. though 
e!/\cd to the Uſe of the Wife, to make an the Wiſe re. 
2 Stranger; this Sale in Equity ought celved the Mo- 
to be coviirucd the Sale of the Husband alone, . 
1:d it {hall not be eſteemed that the Wife did 
„ for the Deed of the Baron and the Receipt 
of tne Money by her is not material, becauſe 
cannot have the free Diſpoſal. 

One being poſſeſt of a Leaſe of Tithes „ 
1 oi his Wife, as Executris to her for- of totum jus 
Hausband, grants totum jus, titulum & in- ſuum what 
ain de & in decimis prædiłi'. Verdict paſſeth. 

0 o Quer , whoclaimed under the ſaid Grant. 
': was moved in Arreſt of Judgment, that the 
don was not good, for he hath not ſet 
pt th auy good Title 1 to enabie himſelf to the 
bes. But ber Curiam: The Grant is good, and 
e he had in the Tithes in the Right of 

Rhe V le d pals, for he granted totum jus Oc. 

nm and the W ord ſuum doth import a Pro- 


priety 
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Stat. 13 Eliz. 
Cap. 2. expli- 
cated, 


364 


Of Conveyances, Chap. XY! 
priety in Poſſeſſion, and it is all one as if it had 
eſpecially named them in the Grant, Co, Cy, 
318. Arnold and Bidgood. 

Where Infant Baron and Feme make a Cc. 
veyance to the King by Bargain and Salc, this 
not aided by the Statute of 13 Eliz. cap. 2 fi 
that aids only where there is Imperfe&ion |; 
the Conveyance, and not where there is Dil; 
bility in the Perſon that makes the Conveyance 
But where Tenant in Tail makes a Conveyanc: 
by Deed, that is aided by the Statute, for be 
may make a Conveyance by Fine. C. Ja: 


Two Husbands and their Wives join ina G 
of the Lands of their Wives, and covenant un :.. 
they have Right to convey, and covenant '» 
make a farther Aſſurance within ſeven Year, 
and one of the Wives is within Age at ti 
Time of making the Deed, and the Right c 
her Lands deſcended to her Son, an Infant, by 
which the Moiety of the Eſtate was devellet 
out of the Plaintiff. Per Curiam The Wiſe he 
ing within Age at the Time of the Covena 
as appears by the Verdict, had not Power che 
to convey the Fliate according to the Covenitt 
and there was no Requeſt to make the 4 
ſurance. Per Curiam : The Death of the Vi! 
in the Infancy of her Son was the Act of G0 
and it was the Default of the Plaintiff that“ 
did not demand Aſſurance in the Life of ti 
Wife, and after her full Age, Sir Thomas 7iil 
195. Naſh and Aſbron. 


Bag 


Ch. Nel. ty Husband and Wiſe, VC, 


Bargain and Sale, Grant. 


bete the Wiſs Grant is void whee ſhe joins 
with her Husband, or no: | 


A Bargain and Sale binds not a Feme Covert 


= 7 Cuttom. 


A Deed acknowledged by Baron and Feme Deed eme 
W ©: by the Common Law be inrolled only for %% wer the 
e lusband, and not for the Wife by Reaſon 7 
W © tic Coverture; and though it be inrolled 
boch, it binds not; Aliter by Cuſtom, and 
ny ore hath Power to examine a Feme Covert 
bur by Writ. 2 Taft. 673. But 

eme Covert in London may be examined, C:fom of 
and then ſhe ſhall be bound by a Deed inrolled. LOI 
Hob. 225. | | 

Now if the Husband is ſeiſed in the Right The B= 
of his Wife, and bargains and ſells by Deed paſeth dang 
inrolled co another, this is an Eſtate of Free- be 
bald; for this is an Eſtate during Coverture. 
2 Roll. Abr. 845. 

and his Wife being ſeiſed of the Parſonage 
of, Fe. to them and the Heirs of S. did give 
the fame to King Henry the Eighth and his 
Heirs by their Deed, the King by his Letters 
"1123s granted it over, the Wife's Grant is void. 
Al. :24, 5. Anne Needler's Cale, 


Surrender, 


Baron and Feme Joint-tenants for Life, the 


Baron may well ſurrender to him in Reverſion, 
+04 this ſhall bind the Husband though not the 
. fhall be any Diſcontinuance to ber; 
bs sss not a good Surrender during the 
W's of che Baron. Keilw, 42. | if 
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220 Of Conveyances Chap. XVI. 
Wet ira Sure If Leſſee for Life enfeoft Baron and Feng 
render, or not. jn Reverſion, in Right of the Wife, this i; ; 

Surrender; (admitting it not a Forfeiture) by 

if Leſſee for Life grarit his Eſtate to Baron a) 

Feme in Reverſion, in Right of the Wife, 

i | 15 not any Surrender for the Benefit of EY 
ron. 21 H. 7.40 
. M. and J. his Wife take a Leaſe jointly for 
their two Lives, and now by new Indentui; 
! take a new Leaſe to them two and the Sur. 
ll vivor ; the Acceptance of the ſecond Leaſe ty 
[| comment Ee a die datus is a Surrender, because 
| | they conclude then that the Leſſor had Vows 
„ | to wake a new Leaſe, which he cannot do un 
1 leſs the former be ſurrendred. Moor 636. Mi. 
„ | low and May's Caſe, 
It If Feme Leſlee for Years take Husband, u 
i aſter accepts a new Leaſe for Lives, this i: 
1 Surrender of the firit Leaſe. Plowd. 199. H 
1 and Adams. | 
I Baron an Teme cannot expreſly, nor by 4c 
{4 ceptance of a new Leale ſurrender the Wit 
Freehold fo as to bind her ſurviving, Hol ut 
P. 203, 234. 
Baron and Feme are ſeiſed in the Right ff 
the Wife for Life of the Wife, and the King 
grants this to the Wile for Life of the VWik 
- with Remainders over by new Letters Tatent 

in Conhderation of the Surrender of the fic 
Eſtate ; this is a void Grant, for that this de 
render is not abſolute, inaſmuch as the Wiſe z. 
rer the Death of the Baron may claim her ft 
Eſtate. Hob. Swain and Holman. 


Releaſe. Vide Fine. 


Baron arid pa are Leſſees pur ante! 
the Leſſor may enlarge their Eſtate by Rela 


for their own Lives. 2 Roll, Abr. 401. 
Coverit 


RI, 


Lo 


9 


* 


} 


vi. by Husband and Wife, &c. 
| Covorizrit was that a Stranger ſhould pay 8 J. 
| .-1:]v to one of the Covenantees, and to one 
r 9 4 Stranger; F. S. took Husband one B. 
She d1d.1 el ie the Payment ; the Queſtion 
. Wherher by this Releaſe the Delendant 
G14] be charged of Payment? B. is a Stran- 
er. to ho Wife the Payment is to be made. 
Now hs cannot releaſe this, he having no Right 
t all th rein; . the Releaſe is made by a Stran- 
zer who had nothing in the Thing, nor yet a- 
# Romedys to come by it: And Judgment was 
for the Plaintiff, 3 Bulſtr. 27. Quick and Har- 
- verſus Ludborough. 


deleaſe b y the Husband pleaded to an Action 


ny to be allowed her after his Death, not good. 
_ 15. Belcher and Hudſon, p. 18. Smith 


Hod 


Exchange. 


is g0 20d during the Coverture. 39 E 3. 30. 
A of the Husband exchange the Land of the 
for Land of leſs Valve, if the Wife after 
E "hi Death once agree to the Exchange, ſhe ſhall 
ever * it afterwards. 9 H. 6. 52. 
15 : Hushand and Wiſe Fei ite af Lands 
1 che Right of the Wife, they both joined in 
«hinge of the Land to a Stranger for other 
Lund , which Exchange was executed; the 
PANT and Wife ſeiſed of the Land taken in 
Exh ge nliened the fame by Fine. Per Cu- 
de Wife after the Death of the Hul- 
| my enter into her own Land notwith- 


4 92 the Fine. 1 Leon. p. 285. 
By 


ech by the Wife after his Deceaſe, for Mo- 


A Bron and Feme exchange with another, 
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1 — CER 


I 


ta 
—— — OT In — — — wn. egy, ——— 
— — — — 6 . 
— p . i Y iSeries 
— me in Gag; 8 * 
— 


— — — 


— — 
Vo 


—— — —  ——— 
—— — —— 
ry , 8 * ah + 
— a — 
a b e "OR — 
ot — — 2 — 
- 


— 


2 4 


— — — 


* ay 8 - 2 
Mt rr „0 
- - — 


—— em—— 


Of Conveyances Chap. XVI. 
By the Woman's Acceptance of Dower cut 


of Lands exchanged ſhe agrees to the Excharg, 
3 Leon. 27. | | 


Of « Feme Covert's being a Purchaſor, and | 
it ſhall be good. 


A Feme Covert cannot take any Thing di tie 
Gift of the Husband, but is of a Capaciy n 
urchaſe of others without the Conſent of ls 

Husband, but her Husband may diſagree there. 

to, and deveſt the whole Eſtate; but if he e. 

ther agree nor diſagree, the Purchaſe is god 

but after his Death, although her Hysbard 4 

greed thereto, yet ſhe may without Cauſe 1 

icdged wave the ſame; ſo may her Heirs 2 

after the Death of the Husband ſhe agreed unt 

thereunto. 1 Inſt. 3. a. 


How a Man may execute an Eſtate to his H 


By no Conveyance at the Common Liv: 
Man could, daring the Coverture, either in Pol 
ſeſſion, Reverſion or Remainder, limit an . 
{tate ro his Wife: But a Man by his Deed my 
covenant with others to ſtand ſeiſed to the Ut 
of his Wife, or make a Feoffment or other Co 
veyances to the Uſe of his Wife, and now ttt 
Eſtate is executed to ſuch Uſes by the Status 
of 27 H. 8. But a Man cannot covenant wit 
his Wife to ſtand ſeiſed to her Uſe, becaule it 

cannot covenant with her, for that they 4! 
one Perſon in Law: And yer if Ceſtus 444 
bad deviſed his Wife ſhould ſell his Land, 2 
made her Executrix, and died, and ſhe tocł 
other Husband, ſhe might ſell the Lard u 
her Husband, for ſhe did it en auter Un" 
and the Husband ſhall be in by the Devilor. 9 

| ; 


5 


Cl. XVI. by Husband and Mife, &c. 


& Chatter of Feoffment be made to the Wife, 
de Husband as Attorney to the Feoffor may 
rake Livery to the Wife, 1 Iſt. SET 


f Clrifian Names of Women in Grants, whe 
ther one or ſeveral, 


Johan mae 2 Leaſe by the Name of Jane, 


Oere. | 

A Grant to Z. and Ellen his Wife, where her 
Name is Emmelin, yet it is good, becauſe it is 
the Wife of T. 2 H. 4. 25. For Wife Uxor is a 


| good Name of Purchaſe, as uxori J. S. So if a 


Chriſtian Name be added and miſtaken, as Em' 
p70 Emmelin ; for utile per inutile non vitiatur, 


1 Inſt. 3 (1, 


Agnes and Anne are ſeveral e of Bap- 


tin, and not one Name. Cro. Fac. 425. 

Jane aud Joan are but one Name, and not 
fist. act leveral Names. Mich. 15 Jac. B. R. 
Griffith and Middleton. 


gabel and $7411 are diſtinct Names of Baptiſn 


11 11. 


CHAP, 


223 


GC H A p. XVII. 


| Leaſes. | 
1 Of a Lo afe for Lives made by Baron and Foy, Wy 
i a Leaſe made by the Husband of the Wifi; * 
| | Land, and how and wherein it ſhall bind e re! 
i | Wife, er not, What ſhall be a good Leaſe un Me 
1 ranted by the Statute of 32 H. 8. c. 28. J, Ye 
ik Oualifications of ſuch Leaſes to bring them u. bet 
"8 In the Statute. What Acceptance of the Hubanl \\ 
{ - Hall affirm a woidable Leaſe. What is agu | by 
0 Leaſe by Baron and Feme to bring EjeAment of ing 
I Leaſes for Years made to Baron and Feme, D:- 385 
ith verfity between a Leaſe for Life and a [i Wa 
is for Tears made to a Feme Covert, Leaſe to 1 1 
i Vine Covert when it ſhall be ſaid to veſt. Of Vil 
= a [cafe for Life made to Baron and Feme, |f min 
i | the Husband may graut it when the Lenſe u ban 
lit | made to Baron and Feme, : 8 the Hu, band mas Wil 
mW | grant it when the Leaſe is made to the Sur- nd 
ll di vor for Years. How if the Rem ninder le It 
lit | 10 the Heirs of the Survivor. Of Leaſes fi tuſe 
tf | Life made by Baron and Feme. Dive e 
i where Livery is made by the Leſſor in Perſon, 
1 : and where by Letter of Attorney. 7 
N Leaſe for Years made by Baron and Feme. Vide Tim 
'N Tit. Rent. | in th 
Wh: | h | | mo 
5 By the Husband of the Hiſès Land, and how ail erent 
fl wheret it ſhall bind the Wife, or ot. %. 
* By the Baron ſole. 
ä | T7 
| Voidable, net HE Husband makes a Leaſe of the Wi = 


„ void. J Land, and dies, the Leafe is not det3: 
11 | | mine 


33 


Ch. XVII. Baron and Feme. 
mines 
but voilable only by the Entry of the Wife af- 
| (or lis Death. Cro. Jac. 332. Jordan and Mikes. 
But, BE 

I Baron leiſed in Fee in the Right of his 
Wile had Ile by her, and fo is Tenant by the 
Countcly, and after makes a Leaſe for Years, 
| reſerving Rent, and afrer the Wife dies, and 
| lor the Husband dies before the End of the 
eis, ver this is void and ended in the Law 
Jette any Entry of the next Heir of the 
braſmuch as he cannot make this good 
| by any Acceptance of the Rent, the Leaſe be- 
ing made ouly by the Husband. 1 Rod. Abr. 
380, 381. Cro, Car. 399. Miller and Man- 
Wartung. 

But if the Husband makes a Leaſe of the 
V/ifes Land, and dies, this Leaſe is not deter- 
mined nor void after the Death of the Hus- 
band, but voidable only by the Entry of the 
| Wiſe after his Death. Cro. Fac. 332. Jordan 
and Wikes. 1 | 

If Baron and Feme leaſe for Years by Inden- 
ture, rendring Rent, where the Husband had all 
de Eitice in the Land, and the Wife nothing, 
aſter the Pearh of the Baron, the Leſſee in an 
Action of Debt for the Rent brought by the 
Wie ſhall not be eſtopped, to ſay that at the 
Wim oi the Leaſe made, the Wife had nothing 
e Land; for this doth not enure by Way of 
appel, toraſmuch as it enures by Way of In- 
ceieit., 1 Roll, Abr. 877. Briertoa and Evans. 
C0, Ez. 701, meſme Caſe. | 


By Baron and Feme. 


1171 =T | | 
be a good Leaſe warranted by the 
5 eben 32 Z. 8. cap. 28, Or, 

. 2 What 


or void after the Death of the Husband, 


Where a Leaſe 
enures by Way 
of Intereſt, and 
not by Eſtonpel. 
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Of Leaſes 5 Ch. XVII 
What Leo for Years made by Baron and 


Feme ſhall bind my Wife and her Hein, or nat. 
Vid. 1 Inſi. 44. 45- 

y the Statute of 32 H. 8. any Hausband þ 
and Wite ſeiſed of any Eſtate of Inheritance in \ 
Fee-fimple or Fee-tail in the Right of the Wie, 2 
or jointly with his Wiſe before the Covertuse 6 
or after, this ſhall bind the Wife and her and 15 
their Heirs; but ſuch Leaſes muſt have thee 1 
Qualifications. ir 

1. They muſt de by Deed indented. 55 

2. They muſt begin from the Day of tte 15 
Making chereof, or from the Making thereof "= 
3. There mult not be a double Leale in Ui it 
ing at one I ime. mi 
J. It muſt not exceed one and twenty Years ane 
or three Lives from the Making. Dai 
5. It mult be of Lands, Tenements or He- got 
N manurable. 10 
lt muſt be of Lands or Tenements which | Ter 
* moſt commonly been letten to Farm cr Yea 
occupied by the GR thereof, by. the Space dies 
of twenty Years next before the new Leals ter, 
made. | the | 
7. There mult be reſerved the yearly ac- Life 
cuſtomed Rent, which mult be reſerved to tie 5 
Baron and Feme and to the Heirs of the Feme of ef 
8. They muſt not be made without lu ſelve. 
peachment of Waſte, _ Ule 
ſha) 
If they are made with e Qualification and þ 
they ſhall bind the Wife and her Heirs ; but! make 
they are not warranted by this Statute, yet thc) three 
Mall be good againſt the Husband. on 
The Wife muſt join in the Leaſe and be mad 12 4 
Party to it, and ſeal and deliver the ſame Wa, 


and if it be for Life or Lives, the 
mull 


Perlon 5 


Ch, xvll. Baron and Feme. 227 
malt be Livery and Sellin. Cro. Far. 563. 
Creenwood and Tyler, © n, 
Tie Husband purchaſed Lands to him and 
„is Wiſe and their Heirs, he afterwards, his 
Wite not being Party, let thoſe Lands ro L. 
and 7, for 60 Years, if they lived fo long, 
ending Rent, this Leaſe ſhall bind the Wife 
„the Statue of 32 H. 8. cap. 28. for it is not 
thin the Proviſo, for that it is not the ſole 
inheritance of the Wife. Cro. Car. 22. Smith 


and Trinder, | 
nean poſleſt of a Manor for 99 Years, p 
nikes bis Will and deviſeth it to 4. his Wife, n nge 
ber e, to ſer, let or make Eſtates out of 5g # 3 4 
end them in as ample Manner, as my ſelf Leaſe. 
mighr, if T were living, during the ſaid Term; 
ad after che Death of A. deviſeth it to B. his 
Dzughter, and to the Heirs of her Body be- 
| gotten, and dies, A. being Executrix conſents 
dhe Legacy, and after makes a Leaſe of a 
| fenement, Parcel of the Manor to C. for 99 
Years, if three Lives ſhall fo long live, and 
es this is a good Leaſe againſt B. the Daugh- 
Jer, though it was objected that by this Clauſe 
| ſhe had only Power to diſpoſe of it during her 
Lite. 2 Roll. Abr. 261. 
| Bron and Feme ſeiſed of Lands in the Right 
"the Hiſe, levied a Fine to the Uſe of them- 
les for their Lives, and afterwards to the 
| Ulz of the Heis of the Wife; Proviſo that it Provifo to 
ſhi 2nd may be lawful to and for the Baron make Leaſes, 
and Feme, at any Time during their Lives, co 
make Leaſes for one and twenty Years, or 
three Lives; the Wife being Covert made a 
err one and twenty Years, and adjudg- 
t. 2 ood Leaſe againſt the Husband, though 
„ was made when ſhe was a Feme Covert, 


Wa. and 


— TOs, 


— 


Fur ſel iure or 
not. 


Baron make; a 
Leaſe, then 
Baron ard 
Feme levy 4 
Fine, the Co 
«ſee ſpall u- 
oil the Leaſe. 


Fo vd I 45” 


| band accepts 


the Het, it 
binds the Vi ſe. 


de fait reſervant Rent, &c. Le Bare © 


and by her alone, and this by Reaſon of the 


Of Leaſes by Chap. XVII. 


Provilo. God's, 2 27. pl. 419. Quære. 

Jeuant for Life takes Husband, and by Deed 
indented they make a Leaſe to him in Rever. 
jou for the Life of the Husband, reſerving 
Rent, this. is no Forfeiture; for he in the ke. 
vertion was Party, and a Surrender it is not, for 
their whole Eſtate was not given, and the Re 
{ervation is good. 1 Inſt. 42. 4. 

Baron and Feme ſeiſed of Land in the Rigt 
of the Wife, the Husband alone makes a Leal 
tur Yeais, efterward Baron and Feme levy 4 | 
Fine, and they afterwards doth die, the Conu- 
fee ſhall avoid the Leaſe. 1 Leon. 247. Har! 
and Zn, 15. 

A Leaſe is made by Baron and Feme in jun 
1x97iz, and. he dies, and ſhe accepts the Rent, 
ic is good -gainſt her. Cro. Fac. 563. 2 Aue 
#7. For by her own Act ſhe bath afſirmed that 
the Eftate continues, 

Bron and Feme make a Leaſe by 3 ture 
for term of Years, rendring Rent, the Lee 
enters, the Husband before the Day of Lai 
ment of the Rent dies, and the Wiſe 200 
before the Day of Payment takes a ſecond: 
Husband, who accepts the Rent at the Dy 
and dies, the Wite may not ouſt the 1emd 
She might have avoided the Term betor 
the Day at ker Pleaſure ; but that Liberty ſt 
had alligned to her ſecond Husband. Da 
159. th 
Vide plus fub titulo, What ſhall be a Dilps ver 


ſition + the Wiſc's Tori. or not. 


It was held Paſch. 18 Flix. x © B. Qu 
Baron > Feme fout & font Leaſe de tn 
del Feme per fait Indent” pro 21 ans de ld 


Li 
4 


e e e e -, * 
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Baron and Feme. 
lo1x* adonque efteant ders ate 
[aſs nt garrunt eftro lon per 
une /urt tene gu i Join- 
1 Feme deins age avant qu el 
puis oft marry, ' & ſon baron 
une poit wave ceo Joynture & de- 
H de tierce Pa? de touts tes 
„ Baron mori foerfe, Mes fer- 
Jointure fait avant Jos Efpouſuls 
Je Stat. 27 H. 8. ep 10. ee at 
i Formture el ad «five de plein 


. 


Ar: Brownloe, 


” 
* 7 1 
4 * 3 


ea Feme fole being a Widow be ſeiſed of Wiſe cen alt 
FE ? 5 7 4 2 
Lads and ſecretly rakes Husbard, 25d conceals “ Adar riage 


bk 1 3 and makes 
Marriage, and fo continuing under the No- 1% 


tion of > Widow, makes Leaſes of divers Par- Wide; the 


”: 


„„ ft [ 1nd, and afterwards the Tire of her Huband de- 


Marriage is publiſhed, the Husband in Equity ed in Chan. 


cery to confirm 


{14 Ant to avoid the Leales, but Was denied Re- 7 
the Leaſe. 


ef, and decreed in Chancery to confirm rhe 
babes during che Term. 

| -1{e for Years by Baron and Feme with 
at Deed, is void, as to the Feme. Cyo. Elrz. 


ron and Feme (in the Right ef the Femme) py”. 
4 2 third Perfon were Joint-renants for the „ 
” - - 1's. f 1 N 7. 57 U #2 = 
ves of the W'iſe, and of the third Perſon, the „e; ſhe ard 
— 5 e 


} 


E120 and Feme by Indenture let the Moiety ler Husband 


jor 21 Leers, the Feme dies, the ſurviving Joint- make a Leaſe, 


terant enters: Leſlee brings Treſpaſs, and re- end the Hife 


dies, the Leuſe 


Hreted; for the Leaſe is good, and is as 2 is prod apainſt 
4 Head bats 


y * PN 1 6 . f . 
Fc mac by her, until ſhe after Coverture, the SurviQor, 


on? who claims in Privity by her, avoids it 
Fatty: For it is not void by the Death of 
de 542707, bur voidahle, and the Avoidance 
KU; tro be hy Entry s and this cannot be by che 
po ntrenants Survivor. for he is paramount the 


. 3 | Wiſe - 


230 Of Leaſes by Chap. Xt, 
Wife, and fo the Leaſe ſhall bind as long x 
any Joint-tenant be alive Cro. Fac. 417. Smal- 
_ and Ayvorows. 1 Koll. Rep. 441. Meſne 
Caſe, = 

If a Man demiſe Lands to B. his Wife ßer 

Life, the Remainder to C. in Fee, and by 

Power to make Codicil he deviſeth that B. ſhall have a Pow: 
Leaſes. {ix Months before his Death to leaſe this for . 
Years. B. takes a ſecond Husband, ſhe and © 

her ſecond Husband may leate this by Deed 

or without Deed for fix Yea:s; and if they 

leaſe this Habend. a die datus, it is good. 1 Hl. 

Abr. 329. | | 

Leaſe by Indenture ſigned and ſealed by ha. 

| ron and Feme (of the Wife's Land) and a Lei- 
Leaſe of Eject- ter of Attorney by Baron and Feme to deliver 
ment by Baron it on the Land in both their Names; and the 
and eme. Declaration was of a Leaſe by the Baron of- 
| ly, and not in the Name of the Wife in Eyed 
ment; the Declaration is good; for the Delive- 

Ty by the Attorney is a void Delivery, and vod 

Warrant as to the Wife, and fo it is the Leale 

of the Baron only: But if the Leaſe had been 

delivered upon the Land by Baron and Fen, 

it had been a good Leaſe for both. But now! 

is the Leaſe of the Baron only, and not void. 

able, but void againſt the Wife, Cro. Fac. 617. 

Gardner and Norman; and fo in Wiiſen ud 

Rich's Caſe. Telw. 1. in ſuch Cale the Declan- 

tion was by Baron and Feme; and adjudged tis 

Leaſe is the Leaſe of the Baron ſole, and doti 

not maintain the Declaration. But in Co. Cu. 

165. Hopkin's Caſe contra, where the Leaſe vs 

ſealed and ſubſcribed by them both, and à Lei 

ter of Attorney made by them to deliver ! 

upon the Land. Et per totam Curiam © It 53 


good Letter of Attorney for both, * „ 4 
\ | eie Aral 
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ale well delivered, and it is the Leaſe of 
them oth daun the Husband's Life. | 


Leales for tab made to Baron and Feme. 


There is a Diverſity between a Leaſe for Prosiy be- 
Liſe _ a Leaſe for Years made to a Feme Co- tween a Leaſe 
vert. let Land to a Feme ſole for Years, for Life, apd a 
who 3 Husband, and after I confirm the Leaſe jor Tears. 
Ellate to Baron and Feme, To have and to 
t 01d to them for the Term of their two Lives, 

ii: Confirmation makes them Joint-tenants for 
t:cir Lives, becauſe the Chattel of a Feme 
Covert mav be drowned, and the Husband 

ah luch 2 PoſſeMion, in her Right, of a Chat- 
tel; as is Ca pable of a Confirmation or a Releaſe; 

da Feme's Eſtate of a Freehold cannot be af. 
cre the Confirmation made to the Hus- 
| .nd 2nd her, as a Term for Years may, where- 
> of the Husband may make Dilpolition at his 
Pleaſure. 1. Inſt. 300. 

low L effee for Years upon Condition, that Where the Ras 
ſe, er Executors or Aſſigns, ſhall not alien 79 Pail be 
wihout the Conſent of the Leffor, ſhe rakerh e 10 the 
ba on, and dies; the Husband is within the 
Dar ger of the Condition, for he is Atlignee ; 

n Moor and Ferrand s Caſe, H Leon. p. 3 

An Eſtate made to a Feme Covert, de novo, 
veils, til the Husband's Diſſent, but a new 
Leaſe mace to a Feme, who was Leſſee before, 

not till his Aſſent. Hob. 204. 


Lenſe for Life made to Baron and Feme 


er Hand to a Feme ſole for Term of her 
Ae, who taketh an Husband, and after I con- 
um the Fitate of the Baron and Feme, Ha- 
Hu tor Term of their Lives. In this Caſe 


224 the 


232 Of - Leaſes by Chap. Xi 
the Baron does not hold jointly with his iſe 
but holdeth in Right of his Wife for Tem 

Corfirmation. of her Life; but this Confirmation ſhall enure 
to the Hawband by Way of Remainder, for 
the Term of his Liſe, if he ſurvive the Wiz. 
he cannot hold jointly with the Wife, be. 
cauſe the Wife hath the Whole for ker Life, 
and Joint- tenants muſt come in by. one Tide 

i Juſt. 292.1 

Land demiſed Land is demiſed to Baron and 1 ſor 

to Baron and their Lives, the Remainder to the Survivor of 

2 jor their them for Years ; the Husband granted «ver 

ives, Re- : | | | $ 

na inder to the this Term for Years, and died, the Wife ü, 

Survivor for ha ve it, and not the Granree, becguſe there 

Tear. was nothing in the one or other to grant cer 
but the Survivor; ſo if the Wiſe had died 4“. 
ter the Grant, and tae Baron ſurvived, yo he 
ſhall have the Term againſt his own Grarr, 
Poph.4,5. So it a Leaſe be made to Baran 
and Feme for their Lives, the Remainccr to 
the Executors of the Survivor of them; and 
the Husband grant the Term and 7 this 
ſhall not bar the Wife, becauſe the Wiſe had 
but a Pollibility, and no Intereſt. Ct, Lit, 

R-mainder to But if a Leaſe is made to Baron and fene 

ave Heirs of for their Lives, the Remainder to the Hei 

the Survivor. of the Survivor; it is a good Remainder 1 
withſtanding the Uncertainty; and in tint 
Caſe the Husband, aſter the Death of the 
Wife, ſhall have Judgment to recover the Laid 
Godbol:t 139. 

Leaſe to Baron and Feme, N his Son tf 
Life; the Son dies; he in pleading fhall no 
lay as amongſt other Joint. tenants, fuer” feift i© 
domi nico ſuo ut de libero Tenemento pro ter mino ui, 
tæ ipſorum patris ac filii per us accseſcendi, bu 

emit." 
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omitting per Jus accreſeendi. * Manuſcript, 
rt. - Bronnloe. C "i | n 


Lenjes for Lije made * Baron and A 
ut ſupra. 


25 Baron and Feme of the Lands of Livery. 
een from Michaelmas for Life; Diverſity. 
ind he ery is made after Michaelmas, ſecuits 
gam form un "Cham it is good enough ; and 
| {Ferencce is where the Livery is made by 
» Leffor in Perfon, and where by Letter of 
\ttOrne . in the ſame Charter generally made: 
nr if the Letter of Attoroev be to make Li- 
dere alter Muhaelmas, it is good enough in 
both Caſes; for there is not ane Intention 
that the Livery ſhould operate in future, but 
that Livery ſhould be made when it ſhould 
late, and the Eſtate ſhould be good pre- 
-nly; and it differs from 2 Rep. 55. Buckley 
11 urvy, where a Revec: 1 was granted 
dum after Michaelmas for Life, although 
Attorument be after Michaelmas, yet it 
bring the Act of a Stranger, ſhall not make 
| which otherwiſe would be void: 
„When the Leſſor makes Livery him 
r Michaelmat, it is well enough. Cr 
| 5 Greemoogd and Tyler. Leaſe made 
py Baron and Feme in Rigt; t of his Wife, to 
„ . f11hendum from Michaelmas following 
or: Term of Life ; after Michuelmas Baron and 
- make Liv ery, ſecundum formam Charge, | 
be good 2gainſt the Wife to bind her; 
wr the Livery alone did not make the Leaſe, 
bur "the iivery and Deed, and it took its 
poration by both. And although, if Livery 
been made before Micha! /mar, it had 
been 


* 43 
% 


Of Leaſes by Baron, & c. Ch. xyIl | 
been void to make it a good Leaſe; ye; 
being made after Michaelmas, it is made x 
good Leaſe by the Deed and Livery, and ng 


by either of them ſolely; for the Livery, in 
this Caſe, is but the Execution of the Dee, 


and is a ſufficient Witneis of their Agreement, 


Which is the Cauſe it ought to be by Dee! 
to prove the Agreement of the Wiſe; and: 
Rel{ervations, Covenants, and Warranties in th: 
Deed, are good, and the Leſſor and Leſſe: 


bound by them. 


ne" — * —— 
— — _ 
_ — — — * by 
. U ee teas 
—— —ͤU—— — — — 2 3 


C H A p. xvn. 
Wills. 


h,. aud in 3 Caſes a Feme Covert may 
the a Will What ſhe may deviſe without 
the Conſent of her 'Husband. If ſhe may 
nde a Declaration in the Nature of a Hill; 
without the Aſlent of the Huiband. Several 
Cales of the Husband's being bound to per- 
„ is Wife to mak? a Will. 'Of Deviſes 
to the Wife by the Husband or others, and 
the Co nſtieution of ſuch Deviſes. What is a 
Devil: by Implication, or not. Of a Feme 
Covert's afſeating to a Legacy. If the Hu- 
band may deviſe the Term made to him and 
his Wife, fe Legatee of Goods is made 
Uv, if the ſecond Husband's Execttor 
all have them. 


ud 21d in what Caſes a Feme Covert may make 
a Will, and it ſball be good or not. 


A Feme Covert may make a Teſtament, if 
{\ er Husband agree to it after her Death. 
Mich. 8 Jac. B. Grant's Caſe. 

Ss eme Covert may not deviſe Things in 
1 which ſhe hath, without the Aſſent or 
'ement of the Husbind and by his Aﬀent 

3 1 Lxecutors, or bim to be Execu- 

1 4 H. 6. 3. 127. 

eme c Executrix may not deviſe any 
ods 585 hath as Executtix, without the Aſ- 
't of her Hashand, or his Agreement after- 
ds, although ſhe may make an Executor 

"tout his Aſſent. Grant's Caſe, ſnpra. 


Regu- 


Declavation in 
the Nature of 
| * V. A. 


in Chancery, becauſe that all Acts by a ene 


Of Wills. Chap. XVIII 
Regularly a Feme Covert cannot make her 
Will; and therefore a Feme Covert made x WI 
and deviled 30 l. per Annum out of ſome a 
her own Land to a charitable Uſe; the Heir 
lubmits himſelf to an Award, and is bound 9 
perform it; the Arbitrators award Payment 90 
it, yet by Decree of Chancery the Heir is di. 
charged of the Payment, and the Deviſe wa; 
yoid ab initio; The like Caſe of an Infant. 
If a Feme Sole make a Feoffment to her own 
Uſe, and after takes Husband, and after mal 
a Will, that the Feoffees ſhall make an Eſtate t 
her Husband, and dies; this ſhall not be good 


Covert are void, and there ZEquitns fequitur 
Legem. | | 

But though a Wife cannot make a Will with- 
out her Husband's Aſſent, yet ſhe may make: 
Writing or Declaration in the Nature of her 
Will, and jt ſhal! be good in many Cates, 
was Tilley and Pierces Caſe. Cro. Car. 376, 
Debt upon Bond conditioned: Wherezs the De. 
fendant was to eſpouſe A. S a Widow, if the 
Marriage took Effect, and he ſhould furvire 
the ſaid A. S there was paid to tho Obiiger | 
300 /. to and for ſuch Uſes and Purpoſes as fh. 
the ſaid A. S. by any Writing under her Hand 
and Seal, ſubſcrib'd and pabliſh'd in the ie. 
ſence of two Witneſſes, thould nominate, de- 
clare and appoint, then, &c. The Defendant 
pleads, ſhe did not limit, declare, or ppoint 
any Uſe or Purpoſe for the Imployment of tha 


Money. Plaintiff replies, that ſhe, by ber Wi ane 
in Writing, feal'd and publiſh'd by her in th Cu; 
Preſence of two Witneſles, (aaming their Name 1 
diq will and appoint ſuch Sums to be paid, aud Go 
that the Defendant had not paid them, ar 0 De. 


Arreſt, Judgment pro Quer“ The 


Pa Ay lt. 


Chap. XVIII. Of Wilts d 
The Condition of a Bond was: . Whereas be 
had taken A. S. a Widow, to Wiſe, being pol- 
{os 4 of divers Goods. If he ſhould permit his 
aid Wile to make a Will, and diſp e in Lega - 
es as much as ſhe would, not exceeding 50 J. 
and pay and perform what ſhe appointed, ſo 
that exczed not 50 1 that then, c. The De- 
{21danc pleads, ſhe made not any Will; and up- 
C2 [{fug it was found, that ſhe made a Will, and 
cid diſpoſe of divers Legacies, not exceeding 
%% bur chat ſhe was Coverc at the Time of 
making the Will ; and Judgment pro Quer. for 
i- 19 2 Will within the Intent of the Condition, 
and i: is but ber Appointment which the Huſ- 
hind is oblig'd to perform. Cro. Car. 219. Mar- 
110t and Krnſman. 1% 
The like Caſe is Co. Car. 597, Sherman and 
Lilly: The Condition was, to permit his Wife 
to make a Will of her firſt Husband's Goods to 
cValve of 1907. to be paid within one Year 
alter her Deceaſe: That then, Cc. Defendant 
pleads, That he permitted his Wife to make a 
Well, but does not plead that he paid it accord- 
ingly, and ſo the Plea was held to be ill. 
it is heid in 3 Keb. 624. Articles were made 


die Marriage, That the Wife ſhall make a 


Will, and the Husband to pay the Legacies de- 
viſed. Per Cur'; Her Will is void, and the Huſ- 


237 
2 4 
fo per- 
mit 4 Wit, to 
make a Mil. 


band bound only by the Articles to permit it. 


Vide Mod. Rep. 211. | 1 

in Harris and Heſſie's Caſe, 1 Keb. 347. Au- 
invi ty was given to the Wife to deviſe 300 /, 
| znd fre diipoſeth 200 J. by Fifties, and well per 


Lr. 5 


I « Feme Covert make a Will, and deviſe 
Goods to another, and the Husband, after her 
Death, deliver the Goods to the Deviſee accord- 
, this ſhall bind him. 26 Ed. 3. 71. 


1238 1 Of Mil, Cape xvnt 

4 In what Caſes A Feme ſettled her Eſtate in Truſt, reſerving 
; 4 Fame Covert a power to give by her laſt Will ſo much of her 
45 | r - Eſtate in Legacies; and this was done with the 
{il | Conſent of her intended Husband; Afterwarg, 
4 | the Marraige took Effect; the Wiſe made 
4 Writing in Form of a Will, and died. Per Hol 


9 Chief Juſtice : This is no Will, nor ought 9 
| be proved by the Ordinary; but where à We 
4 man is Executrix, and marries, ſhe may make 4 
1 Will with Conſent of her Husband, but not 
1 without. 1 Jen. 157, So if a Woman (having ; 
1 | Debts due to her) marries, ſhe may make | d 
=. | Will quoad theſe, and the Ordinary may prove 7 
1s It; in other Caſes ſhe cannot, for it is env 4 ſe 
1 Writing in Form of a Will; however it appear- 55 
# ing in the principal Caſe, That the Ordinary hid an 
only granted Adminillration quead the Goods 0 
in that Writing, it was allow'd reaſonable. Silk Tv 
Rep. 313. Vid. Cro. Car. 219. 0 
Of Deviſes to the Wife by the Baron and other ag 
aud the Conſtitution of ſuch Deviſes, £ 
Feme cannot A Man may deviſe Lands to the Wife, tho NW 
deviſe ber, they be but one Perſon in Law, becauſe the De. K 


He, vile doth not take Effect till after his Death; | 
but tho” a laſt Will doth not take Effect till after con! 
Death, yet if a Feme Covert be ſeifed of Lands Py 
in Fee, {he cannot deviſe the ſame to her Hul. 
band, becauſe at the Time of the making het 
Will ſhe had no Power, being ſub poteſtnie vt; 
and the Law fhall intend it to be done by ti 
Coercion of her Husband. 1 Inſt. 112. 6. 


If a Man devil: Lands, whereof he is {cites 5 
in Fee, to his Son and Heir after the Path © 85 
A. the Witz of be Deviſor. this ſhall raiſe a! 13 


Deviſe by Im. Eſtate for Life to A. by Implication, becav! 


418 by this the Deviſor ſhews his n 
| ci 


0 


Heir (hall not have this during the Life of his 
Wie: vhereas had it not been for the Deviſe, 
„ ought to have had it preſently upon his 
Death. 13 H. 7. b. | s 
Gat upon a Leaſe for Years on Condition, that 
be ſhould not alen to any beſides his Children- 
the Lellee deviſeth Part of the Eſtate to H. his 8 
on, after the Death of the Wife, and made his | 
Fxecutors. Per Cur : This Deviſe to the Son, 


; 
t the Death of the Wife, is not any Deviſe 
„ei che mean Time; for it is plain he 
1 ich not intend it to his Wife, but to his Execu- 
qi -0r5 in the mean Time, and ſo no Breach or For- 
F hure. (But in the other Caſe none other could 
. hive it beſides the Wife. Cro. Jac. 74. Horton 
4 | and {5110's Caſe.) And if a Man deviſe a Term 
1; % the Son after the Death of the Wife of the 
1 Deviſor, this- ſhall not raiſe any Eſtate to the 
\ iſe, becauſe it does not appear that his Intent 
was fo, becauſe the Son was not to have this by 
1 we Law, after che Death of the Deviſor, with- 
1 et + Devile, but the Executor. 
| [i a Man deviſe a Term to his Wiſe, if ſhe ſo Conſent to 4 
* 'ong live unmarry d, ad if ſhe marry, then the Legacy of 4 
„ Wa © Hai! have a Rent out of the Land, and. 
hi make his Wife Executris, and die, and the Wife 
der content to the Legacy of the Term, and enters 
8 don , and after takes Husband; this Conſent 
of. 0 ihe Legacy of the Term is alſo a Conſent to 
ket e Rent when the Contingent happens. Mich. 
il . A. Eaft and Hayward. 
tte ettlec, that a Feme Covert cannot aſſent Feme Covert 
| +! P27cy ; for if ſhe ſhould have Power to ö aſſent 
100 „at or diſallent to a Legacy, then iſ a Term my 3 
h of © a2V.icu to 2 Feme for Life, (who is alſo Ex- 
* is,, Remainder to J. S. if the Feme takes 


2. to Hutband, yer it ſhould be in her Power 
| | 
10 


22 9h ro oro tne er nog wy AI — * . Ay to 
* 5 ——— 7 ip Wis dat - LE . 


| e Of Hu. Chap. VII 
78 1 to affirm or deſtoy this Deviſe, which would he 


Wh miſchievous. Sid 188. Ceok and Bellamy, 

1 One deviſed a Term to his Wiſe for Life, aud 
1 after to his Children nor provided for; and the 
If Term was afterwards fold upon Execution for 
11 the Debt of the Wife, aid after the Wife died 


during the Term; it Was adjudg'd, that not- 
withſtanding this Alienation, the Children of the 
Deviſor ſhoa!d have the Refdus of the Term 
W/oodcock's Cafe. 

Where the The Reſidue of my Goods I give to F. my 
Wife ſpall Wiſe, whom I make Executris of this my Wil | 

OE the (vos, 5 
Ind not the | £9 diſpoſe for the Health of my Soul, and to piy 
Executors of my Debts; and dies: She pays the Debts, and 
the Husband. takes a ſore Husband, who makes his F 
cutor, and dies poſleſo'd of the Reſidue of t the 
Goods; the Wife ſhall have them, and not the 
Executor of the Husband, if he did not make 

a Gift of them in his Life-time. Dyer 321 
1 Anderf. 23. Moor 98. Ploted. 343, 544 7557 
FS. deviſeth to his Wiſe 100 J. to be piil 
at ſuch a Day; and if it is not paid then, that 
his Executors fhall pay her 200 J. at fuck a Us 

after to come: The Wife dies before the fil 
Day, the Executors are diſcharged, Hi. 2 ot. 
Rot. 85 8. Dyer 262. in Margine. 


Of the Husband's devifins the Eftate of the Wit 


If a Leaſe be made to Baron and Feme fit 
Years, the Baron cannot deviſe the Term, bt 

cauſe the Wite is in by Survivorfhip before Ws 
Devilſc takes . 


CHAP: XIX. 


Rent, Reſervation, Emblements. 


„ whit Caſes the Wife ſhall not have the 
Rent, though the Reſervation be to her. The 


Term, and dies; if the Wife ſhall hold it diſ- 
the Statute of 32 H. 8. cap. 3 7. gives the 


Hausband Power to recover. eme Covert re- 
bed the Rents, they not having Notice of 


f th: Coverture, Where the Husband ſhall be 
*. charged with the Arrears, Avownry for Rent 
he out of the Wife's Land, how to be brought. 
he I here the Executor of the Hus band ſhall have 
ks the Rent, and not the Wife. I here the Wife 
1 jail He the Emblements, and where the 
* Husband, 

aid 5 

hat Hat ſhall be gobd to the Wife, or not. 

a 
of 4e ſſelo' q of a Term for 100 Years by Deed 
(a * indented, mention'd' to be made between 


bim anch g. his Wife, of the one Part; but ſhe 
Ae pag the Deed. 4. and B. aſſign the 
term ro C. yielding and paying, during the 
Wow | 0 way” and B. and the Survivor of them, 
nd to the Aſſigns of the Survivor of them, 10 /. 
dent ber Aunum, upon Condition that if the 
Rent be. not paid, it ſhall be lawful to him and 
5 Wiſe, and the Survivor of them, and the Aſ- 
=. of the Survivor of them, to re-enter, and 
If A. ces; neither his Adminiſtrator, nor B. 
e Wit hall have the Rent, nor enter for the 
* In broken; for the Wife ſhall not have 
e Rent, becauſe the ſealed not the ood, WO 
R G 


Ak 


Hiu;band grants a Rent out of the Wife's 


charged, and why. What Arrears of Rent 


” 
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Rent not be 
reſerved to 4 
Stranger. 


Solyendo. 


not enure by way of Grant ta the Wife, whe: 
it is by way of Relervation to the Husbend 


TL efſee ſions 
his 7evim, ven- 
daring txent to 
bt 77 WIL | 174 
Wife, (he 
ſeals not the 
Deed) and 
dies; the Hife 
ſhall not have 
the Rent. 


Debt for Ar- 


SEN. 


Baron grants 
a Rent ont of 
the Wife's 
Land. 


Of Rent. Chap, XIY, 


ſo the Rent cannot be reſerved to her, being 
Stranger; and fo it is void as to her, and te 
Admiriſtrator of 4. ſhall not have this as 4. 
tignce of A. during the Life of B. inaſmuch 2 
this was not intended as a Limitation to deter. 
mine by the Death of B. but to be reizrved ty 
B. herſelf, and fo the Aſſignee in Law of the. 
Husband cannot claim it, becauſe he did a0 


ſurvive the Wife; and the Word Solvends can 


And the Condition in this Caſe runs wih ti: 
Rent; and therefore the Rent being gone, de q 
Condition is gone alſo ; and althc? the Rent A 
be reſerved during the Term, yet the othet E 
Words (to A. and B.) reſtrain it. 2 Rol. A. > 
459. Co. Car. 289, Bland and Inman. Cid . 
448. And fo is 2 Saund. 386. where the Hub by 
band poſſeſs'd of a Term by Indenture, i : 
which the Wiſe was Party, (but the did =: 
ſeal to it) aſſigns all his Term to the Aſignet, K. 
rendring Rent to the ſaid Baron and eme, and p : 
the Survivor of them, and dies; neitber tit K 
Wile nor the Adminiſtrator may have the Rent 8 
Rent was granted to Baron and Feme fort 5 
Lives, the Rent was arrear, the Husband dt A 
another Rent is arrear, the Feme dies intel 0 
and her Adminiſtrator brought Debt for i . 
Arrears due in the Life of the Husband ad. 
ter. Per Cariam : It will lie, becauſe the at 4 
rears ſurvived to the Wife, as well as the l 7 
itſelf Cro. Eliz. 791. Temple's Cale. | by. 
If the Husband hath a Term in rhe Rights Ap 
his Wife, and the Husband grants 2 Rent 0 
it, and dies, the Wife ſhall hold it diſc _ 
for ſhe comes in paramount the Charge. 76s Nert 
1. (. 9 H. 6. 5. She ſhall not have the kn Fay 


becauſe ſhe comes in paramount the R. 


* 9.9% 


Chap. XIX. Of Rent. 242 | 


don; but the Executor of the Husband ſhall it 
ave it, Contra Perkins, St. 834. 1 Inſt. 46. b. il 
A Man poſſeſß'd of a Term for twenty Years il 
the Right of his Wife, made a Leaſe for Years, 1 
| 2dring Rear to him, his Executors and Ai Ins, ll 
* = 4 died, the Rent is gone; but by Montague, 1 
Chancery may be relieved for the q 
Rent. Gods. 279. | i 
2 * \ Feme Sole is ſeiſed of a Rent in Fee, c. Remedy for if 
which is behind and upaid; ſhe taketh Huſ- Arrears, | 
1 * band, Rent is behind again, the Wife dies, = 
w Husband by the Common Law ſhould not i 
i (Arrears grown due before the Mar- _— 
fe lee; but the Stacute of 32 H. 8. cap. 37. | | 
1 gives the Husband the Arrears due before the. | | f 
y Marriage, and a double Remedy for the ſame | ii 
" by Action or Diſtreſs. 1 Inſt. 162. 
* | enant in Dower makes a Leaſe for Years, 1 
d not r-"dring Rent, and takes Husband; the Rent | 
* Was in Arrear, the Husband dies, his Executors f 
p ſha!) have the Rent, | | 
hen x Feme Covert receives from the Leſ Payment of il 
er {ih 1 | KEE , be 9 
de. the Rents, the Leſſees not having Notice E —_ 1 
1 „de Coverture, there being no Countermand 79" £96 | 
r (100 . a the 5 n ; 
gen bermert 10 the Wife, Per Cariam : This | { 
oa Rent co the Wife is no Payment, but 
1 6 he Av*band may well demand it, and recover 1 | 
ini RE Te Payment to the Wife is not ma- 1 | 
e 1. for by ſuch Pretences Feme Coverts ſhould | | | 
« 4 Husbands Rents without their Au- 1 
1125, WHICH is not allowable ; but this ſeems | I 
Nb a Jermo ; and it is an hard Caſe that | | 
Wt 1 ſhould refuſe to pay the Leſſor, | il 
iro 5 8 their Bonds or Covenants, and it | ll 
"fi 1 Impoſſibility for them to divine | 1 
be da 5 he be marty'd. Cro. Jac. 62 1. Sir Paul 1 
| ay verins 7% n Dutton. 9 | 
R 2 Were ; ij 0 


Of Rent. Chap. XIX 


Where the Husband Hall be charged With tj, 


Arrears. 


The Husband or his Executors, (10 H. 
4 Co. 49. and Urderwood's Caſe, B. R. 164. 
ſhall be chargeable in Debt for the Arrearagy 
in the Time of the Coverture on Leaſe made g; 
a Woman, dum ſola fuit. 1 Keb. 22. 


of Avowry for Rent. Vide Au 


pere the Land is demiſed to a Widow, ſhe marries, th 
Hucbard ſpall Rent incurs during the Coverture, the Wiſe dig, 
be charged in the Husband ſhall be charged in Debt for tle 
| Debt for Rent. Rent. Raym. 6. Pain and Minſhall. 
If a Feme, having a Rent for Life, takes Hu. 
band, and dies, the Husband ſhall have the At 
rearages incurred during the Coverture; but 
he ſhall not have the Arrears during the Cover 
ture by the Common Law; yet this ſeems to be 
aided now by the Statute of 32 H. 8. 
A Man poſlets'd of a Term for 20 Years it 
the Right of his Wife, makes a Leaſe for 10 T 
rendring Rent to him, his Executors and Aſſes 
IVhere le and died: The Wife ſhall not have it, for & 
Wife ſhall not comes in by Title paramount; and it is but u 
Pave the Rent. Extract of ten out of twenty, the Remane 
continuing as before, and the Executors fo. 
have it; for the Rent ſhall be incident to f 
who hath- the Reverſion under the Leſs 
who is the Executor. Poph. 145. Blaxton 
Heath, 


Avrears. 


Emble 


Chap. XIX. Of Emblements. 1 245 


4 Emblements. 
Wor- ts WMiſe Hall have the Emblements, ang 
Y where the Husband, 
1¹0 if Ter. int in Dower ſow her Land, and dis 
en Corn is ripe, the Corn in Conltience 
* e ge. 5 0 has Executors, and not to him in 
everſion ; but otherwiſe it is in Conſcience of 
( , and che Diverſity in Law maketh 
i Di ty in Conſcience. 
The fe ant in Dower may deviſe the Corn 
; (ts (wed en the Land ſhe is endow'd of : If the 
de bnd ſow the Land, the Property of the 
Wo nis in the Executor, but ſubject to this Con- 
on; if the Heir aſſign to her the Land ſow- 
us d for her Dower, ſhe ſhall have the Corn, for 
a Al ſis ſhall be in de optima poſſeſſione viri, above 
oh he Title of the Executor. 2 Inſt. $1. 
one !t a Leaſe be made to Baron and Feme during Baren ſows 
to i ae Loverturs,- and the Baron fows the Land, the Land, and 
| cheater they are divorced cauſa præcontrattus, Wen there is 4 
ars 11 de Baron Mall have the Corn, becauſe the Piterce. 
ten Dean Act of Law. 4 Co. 116. Olaud's 
75 Lend lo it is if the Divorce be at the Suit 
* the Huzband, tho' Popham ſeemed ro doubt 
dt it, 
414 fan Hasband ſeiſed in Fee, or for Life, in the Where the 
13 Leht of his Wife, ſows the Land and dies, or Wife ſoall uot 
0 al ie dies before Severance, yet he or his Ex- * 9 
{ot gf 
* tutors ſhall have the Corn. 1 Inſt. 55. b. 
1 4 | 10 Beron and Feme, Joint-tenants for Life, and 
he Hu band! ſows the Land, and dies before 
vcrice, his Executors ſhall have the Emble- 
„ and not the Wife; for there is no Di- 
ral tut) in this Cale, and where the Husband bs 


R 3 (ſ(ſeiſed 


| Where (62 ſpall 


bave them. 


Cot } Dota 


dies before Severance, the Feme ſhall have the 


ſtrator of the Baron; becauſe the Husbznd pali'! 


| Skehe and Aru, B. C. but 1 Jnft. 55. (. is der. 


-which the Law gives to him that ſows, is taker 


Of Emblements. Chap. XIX. 
ſeiſed in the Right of the Wife. Mich. 5 Ja; 


tra: For there it is ſaid ſhe ſhall have the Corr, 
and ſo it is ſaid in Cro, Eli. p. 61. by Wray, that 
it was ſo adjudg'd. Ouære Dyer 3, 6. 1 Rol“! 
Abr. 727. Noy 149. Ver Cro. Car. 515, ſhe 
{hall not have it. | 

But by Coke in Goodman and Gore's Cale, 
Godb. 189. Stil 279. Baron and Feme are Joint. 
tenants, the Baron ſows the Land, the Wile ſu; 
viving ſhall have the Emblements, 

If a Feme ſeiſed in Fee, or for Life, of Laid 
ſows this, and after takes Husband, who die; 
before Severance, it ſeems the Wife (hall have 
them, and not the Executor or Adminiſtrato! 
of the Husband, becauſe the Husband did not 
ſow them. 

If Baron ſeiſed of Copyhold Land in Fee, fows 
it, and aſter ſurrenders it to the Uſe of a Fey, 
who is accordingly admitted, and after the Baron 


Emblements, and not the Executor or Admiti- 


the Emblements, with the Land, to the Feme, 2! 
an Executor to the Land; and by it the Privilege, 


away by the Surrender, and fo is all one as if the 
Feme had ſowed it, or purchaſed the Land ſou- 
ed of a Stranger. 3 
It the Baron ſows the Land, and dies befor! 
Severance, and his Wife is endow'd of this Lars 
ſo ſow'd of a third Part, ſhe ſhall have the Eu- 
blements, and not the Heir or Executor; for ii! 
is to have the Land, fuerit culta, vel inculta cun 

frugibus & redditibus. Bratt. 2. 96. 
In Action of Trover the Queſtion was: Femt, 
Tenant for Life, takes the Plaintiff to Husbard 
5 the 


(han, XIX. Of Emblements. 247 


the Remainder to another for Life, and Hops Hes. 
on ving out of the ancient Roots, being 

Wy in 1 Land in Queſtion, the Feme dies 2 

mt e beſe re the Gathering of the Hops; whether 

thaſe Hops apperrain tothe Husband, or to him 

8 © -mainder > The Court held, they are like 

nb ments, which ſhall go to the Husband or 
rector of the Tenant for Life, and not to him 

+ Remainder ; for they are ſuch Things as grow 

( Manurance and Induſtry of the Owner, and 
de be compar'd to Apples and Nuts, which 

der of themſelves. Cro. Car. 5 15. Latham and 
e, | 

A Feme Copyholder, durante viduitate, ſows 
the and. and before Severance takes Husband; 


the Lord ſhall have it. Cro, Elix. 466. alias 471. 


what + Things ciated during the Coverture the 
i ball be charged, after the Death of the 
Husband, by her Agreement or Diſagreement. 


If Baron and Feme accept a Fine, rendring Rent, 
Rent, it fhe agree to the Eſtate after the Death 
of the Husband, ſhe ſhall be charged with the 
Rent. 50 Ed. 3. 9. . 
U caſe for Vears be made to Baron and eme, 
rendr! Ng Rent, if after the Death of the Husband 
ee agree to the Leaſe, Debt lies againſt 
her for al che Arrears incurred in the Life of the | 
Hus! 2 Hl. 4. 19. 6. but after the Death of 
the Hus . ſhe may diſagree to the Leaſe. 
it Baron 2nd Feme join in a Feoffment of By Acceptance 
te Vifes Land, rendring Rent, the Baron dies, of Rent, a 
the eme :4%cs a new Husband before any Rent. Feeffment #f- 
Wy 2 firmed. 
(12 19:02 Husband accepts the Rent, the Feoft- 
„ente i5 altirmed for ever. 
Baton and Feme leaſe by Deed, and ex 
„ Hozband dies, and ſhe takes a ſecond Huſ- 
R 4 band, 


Obligation 


band, who accept the Rents, this ſhall affirm thy 


Leaſe againſt the Wife. perpetually. Dyer 159 


If Baron and Feme join in a Leaſe for Life 
of the Land of the Wife for Years, rendring 
Rent, the Wife may make this good by Agree- 
ment after the Death of the Baron. 10 . 6. 


24. 6. and ſhall have the Rent. 3 Leon. 271. 


Butler and Baker's Caſe. 

If Obligation be made to Baron and Fene 
the Wife may refuſe it after the Death of th: 
Husband. 4 H. 6.6. and by ſuch Waver, thi; 
is made an Obligation to the Baron ſole. 


So it is in Exchanges and Partition, where 


Poſſeſſion of one is waved and refuled. 


Of Copyhold. Chap. MN. 


as. 6 np 
” 7 » . — 


a” : 
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CHAP, XX, 
Copy hold. 


What As of the Husband ſhall deſtroy, or forfeit 


The Cuſtom of the Wife's Copyhold Eſtate, and 
what not. Where ſbe ſball have her Viduty, 
though the Freehold be ſevered from the Ma- 
nor, and where not Of Grant, and Surrei- 
der to and by Baron and Feme, and the Con 
. ruction thereupon. Cuſtoms of Manor 3 id 
Woes or Widows, which are good, or not. 


What Acts of the Husband ſhall deftroy the Ck 
ftom of the Wife's Eſtate, or forfeit it, or mt. 


THE Husband ſeiſed of a Manor in the 
1 Right of his Wife, lets a Copyiold 2 
cel thereof, for Years, by Indenture, and died, 


this ſhall ror deſtroy the Cuſtom as to the Vt 
but that after the Death of her Husband, fe 


may 


Chap. XX Of Copybold, 249 

nay demiſe it by Copy as before. Cro. El, 

, or 475+ Contsby and RusRey; 

"The Cultom of a Manor is, If any Copy- 

dies ſeiſed, having a Wife at the Time 

4 {is Death, that his Wife ſhall have it during 

'cr Viduiry; the Lord and the Copyhoider | 

cott J K. thereof, and the Copyholder dies, Cuſtom conti- 
his Wife ſhall have it during her Viduity; ſor e : 
the Cultom is continued quond her, although ws 9 
e Freehold be ſeversd from the Manor; for be ſevered 

hc Lord's Atts ſhall not prejudice the Copy- from the Ma- 
Eo ders Eftate, and it is a Privilege by the Cu- vor. 

em fixed to the Eſtate, that the Wife ſhall 

gave ir atter his Death. Cro. Jac. 573. Maldoe 

ind Buriter, Vid. 2 Koll. Rep. 178. Meſme Caſe. 

Putite Cuſtom of the Manor was found to 
„that if the Copyholder in Fee died ſeiſed, 
is Wife ſhould bold it during her Life as Free- 
anch, the Lord enſeoffs the Copyholder, who 
died fcifed ; ſhe Mall not have the Land; but 
f the Lord had enfeoffed a Stranger of the 
ad, yet the Land remained Copyhold, and 
the Cuiton is not taken away. Co; Fac. 126. 

Lehmere and Avery. 

Copy holder makes a Leaſe for "Years of me that hath 
Lands whereof a Feme by Cuſtom is to have % Widow's 
br an's Eſtate, ſhe ſhall not avoid the Eftate ſpall 

not avoid x 


es there be a ſpecial Cuſtom to a- Leaf made 8 


it; for he comes under the Cuſtom, and her Hausband. 


«© Lord's Licence, as wel! as the Wife. Cro. 
30. Failey's Caſe, Moore Ne. 147. Meſme 
iron, feifed in the Right of his Wife of a 
004001 Land, ſurrengers,it. Per Walmſley, 
t is 1 Diſcontinuance notwithſlaning, 4 Co. Diſcontinuance 
3. Ce. F4c 105, Collins and Couck. | 
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250 Of Copyhold. Chap. XX, 


What 4s of the Husband ſhall forfeit the Bl. if.' 


Eſtate, or not. 


Feme Copyholder takes Husband, who lets 
the Lands for more Years than the Cuſtom 
doth warrant ; It is made a Quære in Head and 
Challoaer's Caſe. Cro. El. 142. whether this 
ſhall bind the Wife as a Condition in Law? But 
it is teſolved in Saverne and Smith's Calc, 
Palm. 387. and 2 Rol. 244, 372. Meſme Cite, 
Copybloder if Feme Copybolder of Inheritance takes Hu- 
makes a Leaſe band, the Hushand makes a Leaſe for more 
for more lea Years than the Cuſtom will bear, the Lord en. 
3 ace ters for the Forfeiture, the Husband dies, the 
944 bps + % Wife dies, the Heir of the Wife enters, and 
Forfeiture, bis Entry adjudged law ful, ſo that it is no For. 
| ſeiture. 

Denialoſ Rent Denial of Rent by the Husband ſhall be 1 

Forfeiture againſt the Wife, and ſo Denial to 

do Suit of Court are preſent Forſeitures. If 2 

Feme Copyholder takes Husband who commits 


Mate. Waſte, this ſhall bind the Wife; and the Dit- 


ference betwixt this Act, and the Husband“ 
making a Leaſe is; In Waſte the Forfeiture got: 
to the Inheritance of the Waſte, which continues 
for ever; but in Saverne and Smith's Calc the 
Forfeiture determines with the Leaſe. Vide il. 
Key. 372. 
But if a Stranger without the Aſſent of the 
Husband commits Waſte, this is no Forfeiture 
4 Co. 27. Clifto and Mlolineux. Dodderidge u 
Diverſity, Saverne and Smith's Caſe, took a Difference 
where the Copyhold came to the Woman 2, 
ter Coverture, his Forfeiture ſhall not bin 
ter; for then it cannot be {aid it was bet 
Foily to take an Husband that would fore“ 


60 


—. — © cm * a4 * 
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Chap. XX. Of Copyhbold. © 251 


15 it might if the had the Copyhold before 
Marriage, Palm. 387. | 

1 +, Hobart 181. Howard and Bartlet. Where 
e Severance of the Cuftomary Teranrs from 
the Manor, ſha!l not prejudice the Widow in 
her cultomary Eſtate, It is not in the Power 
of the Lords to deſtroy Widows Eſtates. By 
he Severance, Incidents to the Tenancy are 
ot deſtroyed, but Incidents to the Seigniory 

Tie Cultom is, that a Woman ſha!l hold 
/nraute /iduitate; the ſhall make a Leaſe be- 
{re Admvittance ; for in that Caſe there is no 
"ine due to the Lord, and the Law veſts the 
{tate in her, Noy 22. Remington and Cole. Hob. 


181. vo 


Srrenders, Grants, and the Conſtrudtion. 


ive Husband takes Copyhold Lands of the The Wife is 

Lord cut donor. conceſſit ſeiſinam, Habendum to vamed after 

Baron and Feme; this is a good Grant to the ey) 

Wie, though ſhe be named after the Habendum, Grant 1. gcod. 
nd the Wife by theſe Words takes a preſent 

tate with the Baron, which ſhe cannor do by 

Common Law Conveyance. - 1 Saund. 151. 

\ Copyhoider in Fee (where the C ultom Where Wife 
ws for a Widow's Eſtate) made a Leaſe by ſpall have the 
(112542, Reſerving Rent to him and his Wife Rent, though 

(ak „„er no Party to 
vuring inetr Lives, (and did not ſay, aud either ,,, Leaſe. 

in.] Per Curiam: The Wiſe may have 
bent, though no Party to the Leaſe, and it 
fa covtinue for the Life of either of them. 

Hill's Caſe, cited 1 Vent. 163. | 
is Husband ſeiſed in Right of his Wife, The Wife to 
not grant Copies in his own Name, bu; 17 deem, 0 
R a : $ [ugband in 
chen to join the Wife with him. Cro. Fac. 99. Grant of C. 
Tn pland and Royden's Calc. pies. 


Husband 


25 2 


Of Copyhold. Chap. XX. 
Husband ſeiſed in Right of his Wife of Co- 


pyhold Land, farrenders it. WWalmſly held this 5 


a Diſcontinuance, not wichſtanding 4 Rep bs. 
Jdeo Quare ; for I conceive it makes no Diſcon- 
tinuance; and Co. 4 Kep. 23. is good Lay. 
Lid. Lex Cuſt. 178. | 


Cuſtoms of Manors as to Wives, Widows ; what 
are good, and what not. 


That the Wife, of a Copyholder for Lie 
ſhall bold it durante viduitate, was agreed to be 
a good Cultom ; and fo the Cuſtom of Taunton- 
Dean, That if a Copyholder in Fee marries : 
Wife, if the Wife ſurvives, ſhe ſhall have the 
Fee, & /ic e couverſo agreed to be good. NV 

+ 8 
There cin be no Dower nor Tenancy by 
the Courteſy of a Copyhold, without ſpecial 
Cuſtom. 1 Axder}. 292, It was admitted by 
the Court to be a good Cuſtom, That an Exe- 
cutor or Adminiſtrator ſhall have a Year in 
the Land cf the Copyholder againſt the Wiſe 
that claims her Free Bench. No) 29. Reming:'u 
and Cole. | 

The Cuſtom of a Manor was, That a Wo- 
man cooperta viro poterit deviſare her „ 
Land to her Husband, or any other by the 4/ 
ſent of her Husband. Per Curiam The Cu- 


ſtom is not unreaſonable ; but becaule it wis 


poterit deviſare, which is a Word of Juſlihcs 
tion, and it ſhould have been i ſunt devijar;, 
by Way of Excuſe, it was adjudged againſt the 
laintiff. Moor N. 268. 3 Leon. 81. ip 
„ | | 

If a Man marry a Widow, it is a good Co. 


em that ſie ſhall not have Dower, Ki 
f # 


Chap. XX. Of Copyhold. 
149. Dale. 30. b. but ſuch a Cuſtom of the 
of Tenant in Fee, is not good. 

Put Cuſtom for the Wife to have the Moiety 
15 Survivor, is good, and if any Leaſe be made, 
e ſhall have a Moiety of the Rent. 1 Keb. 


357 /* _ F | : : 
ſhe Wiſe that is dowable of the Moiety 
of Gav elkind Land, may not wave it, and have 


the 1 bird Part. Moor 260. 


Goin = dre is a Widow's Eſtate, agrees that J. S. 
e bold and enjoy it during bis Life, and the 
Wide s bsod of ſuch Woman as he ſhould leave 
at hi: Death, and enters into a Bond for that 


ws yer the Widow ſhall not be bound 


Agreement. Decreed Paſch. 1688. be- 


tween Muſorave and Daſhwood, 2 Vern. 63. 


The Widow of Ceſtui que Truſt of a Copy- 


4 Eftare ought to vs ber Free Bench, as 


w wat 23 if the Husband had the legal Eſtate in 


"ii, 2 Vern. 585. per Curiam. 
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254 Of ſeparate Diſpaſitions, Ch. XXI. 


CHAP. XXL 
Vide Will. 


Of the Wife's ſeparate Diſpoſition. Where 1/4 
Money which the Wife had ſeparate Power i 
diſpoſe of, ro whom it ſhall be paid. Separa, 
Maintenance on a Proviſo, aud the Plead. 
ings. Where Detainer of the Husbaiud 104 
Breach of the Condition. Covenants in De: 
of Separation between Baron and Feme, and 
for allowing yearly Maintenance, and Plead- 
ings thereupon, | | 


Condition to Ondition of a Bond was to pay 50 /. to 
pay 50 J. to ( the Plaintiff, Memorandum, It is apreed 
95 ng 45 before ſealing, &. that the Wife may diſpoſe 
poſe of the col. of the 50 f. to whom ſhe will in her Life-time 
yet it muſt be to be paid by the Plaintiff accordingly, he be- 
paid to J. S. ing only Truſtee of the Wife in the ſaid Ob- 
gation. Defendant pleads, That the Wife of the 
Defendant with his Conſent made her Will, and 
by it bequeathed 30 J. of the ſaid 50 J. to divers 
Ferſons, and the reſt to her Husband the De. 
fendant, and made him Executor, and after 
dies, and fo ſhe diſpoſed of the ſaid 50 / in h. 
Life: In Debt on this Bond, and on Demuner 
on this Plea, Judgment was given for the Plail- 
tift; for the 50 /. ought to be paid to the Plain 
tiff, notwithſtanding the Diſpoſal, Sir Thom! 
Tones, p. 216. Blunt and Collins, otherwil 

in Equity. See Chap. IX. 

Covenant to pay to the Defendant's Wife, 
or ſuch as ſhe appoints, 50 J. per An num as a ſe- 
parate Maintenance, provided ſhe live at {uct 
a Place as N. and . appoint, Defendant 

| plead, 


Chap. XXI. and ſeparate Maintenance. 255 


leads, ſhe did not live at ſuch a Place as N. 
nl 1/7, appointed. The Plaintift replies, the 
_ 14516ady to live at ſuch a Place, but that NV. 

appointed no Place. To which the De- 

1 demurred as being a Condition prece- 
cn bor the Plaintiff inſiſted it was a Condition 
ent, and fo became impoſſible, one be- : 
vg fince dead, and no Place appointed. Per — 
"11212 The Defendant ſhould ſay ſhe lived Joy 
ic ſuch a Place, and that no other was ap- 8 
pointed ; ſor this is a Condition ſubſequent, 
tho Covenant being in Purſuance of a former 
»b{oln'e Agreement to pay ſo much; and it's 
'ke ihe Ailent of the Husband, which is in- 
tended till the contrary appears. 3 Keb. 363. 

Leeds and Beere. „ 

Bond conditioned, That whereas the De- Condition wot 


to meddle with 


fenlant ſhould marry ſuch a Widow who was % a of 
nmolleſled of divers Goods of her firſt Husband, he firſt Huf 
ind the Goods of his Children, that her Hus- band; Detain- 
band ſhould not meddle with them; but that er F them is 
de and her Children might enjoy them with- © Breach. 
oat Diſturbance or Interruption of the Defen- 

dint. The Defendant Heads Performance. 

The Plaintiff aſſigns for Breach, that the firſt 

Husband was poſſelled of ſuch Shop and Goods, 

anc chat the Wife had them before Marriage; 

ind chat ſuch a Day after the Marriage, the De- 

{erdant her new Husband took the ſaid Goods 

to his Hands, and them detains. Verdict pro 

And moved in Arrelt of Judgment, that 

ere is no lufficient Breach alledged, becauſe he 

not ſhew that the Husband made any 

%.t or Diſturbance ; for by the Intermarriage 

ine Goods are in the Husband, and it is not 

ee that he diſturbed the Wife to enjoy 

tem. But per Curiam The Breach is well 
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The Wife 
faves Money 
by her Fruga- 
lity. 


Wife purloin- 
ing Husband's 
Goods or Mo- 


| ney. 


which ſhe had diipoſed of for that Purpose, 


Of ſeparate Diſpoſitions, Ch. xl 
the Wite, eſpecially being after. a Verdict. Cr 
Car. 204. Crowle and Dawſon. 

The Wiſe of an Improvident Husband 101 
unknown to him, by her Frugality, raiſed 
ſome Monies for the good of their Children, 


being no otherwiſe provided for ; this Dipol. 


tion of the Wife the Lord Chancellor eſtabliſh. ; 
ed by Decree; but afterwards. upon Reviey , 
and Aſſiſtance 'by the Judges, this Decree we : 
reverſed, as being dangerous to glve a Fen: - 
Power to diſpoſe of her Husband's Eſtate: This 7 
was Scot and Brograve's Caſe, Anno 1639. but 1 
in George's and Chancey's Caſe a Niſpolition b) ot 
a Feme Covert of Money raiſed out of ſeparate f 
Maintenance, is you 3 the Husband, V hy 
de ſupra, and Chap. IX 
A Feme Covert purloined her Husbaod! 
Goods or Money, and put the Money into o- 
ther Men's Hands, who buy Lands to her Ul: | 
therewith; if the Heir or Executor of the Hu- . 
band do ſue in Equity for Relief, and to have De 
the Land or Money reſtored, yet denied Ke- "By 
lief; for Egerton Chancellor ſaid, he would not ] 
relieve Heir or Executor, (no not the Husband bes 
 bimſeif if he were alive); for he ſat not thereto "Wa 
relieve Fools or Buzzards who would not keep And 
their Monies from their Wives, The other and 
Chancellors have been of another Opinion, and Frie 
with great Reaſon. and 
An 100 l. was lent by the Lord Elle“ La bi 
dy, and in the Note which was firſt given lot In 
it, it was written that the Money ſhould be with 
_ diſpoſed as the Lady Holles ſhould  Airedd An Gant 
Action at Law for this Money being brougit the J. 
it was barred by the Statute of Limitations ; ? ny s |... 
Bill was exhibited for Relief, and-the Statute of el b 
Limitations inſiſted upon; but in Regard toe each 


2 | Moneſ 


* 1 9 1 A 
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Money was look'd upon as a Depoficum, and a 

| Truſt thereupon for the Lady, a Decree was 
obtained for the Money. 2 Veutr. 345. Lord . 

Helles's Cale, _ | 
ond was given before Marriage, that the 

ile ſhould diſpoſe of 5oo J. which ſhe did, 

ind decreed good, notwithſtanding the Bond was 

-2:1celled by the Conſent of the Wiſe : But up- 

oo the releaſing the ſaid Bond, the Husband 

e 2 Note in Writing, that ſhe ſhould diſ- 

pole of it, ſo as firſt he might be made acquaint- 

-4 with it; and ſo the Husband would have 

:voided the Note, pretending he was not ac- 

quainted with it; ſuppoſing thoſe Words to be. 

Condition; but the firſt Decree was confirm 

cd. 1 Rep.in Chancery 118, Palmer's Caſe. 


Separate Maintenance, 


A Ferne Covert may ſue without her Hul- 
bind for her ſeparate Maintenance, and the 
Demurrer was over- ruled. Caſes 35. Reynes 
and Lewes. | Pip go 
iron and Feme by Agreement ſeparated and ey ſaved 
ved apart, and it was agreed the Wife ſhould by the Wife 
have 150 fl. per 4 Maintenance ; ** _ 
and out of which ſhe had ſa ved ſome Movies, ene. diſpoſed 
20d put it out to Intereſt, and took Bonds in 2 by ber. 
Friend's Name, and diſpoſed the Money by Will; 
nl this was in Chancery eſtabliſhed a good 
Diſpoſition, Lady Pradgeon's Caſe, Caſes 118. 
In Covenant: The Defendant covenanted 


de e Plaintiff, That S. (Wife of the Defen- 

Al fan) !hould be permitted to live ſeparate from _ 
git e Uefendant until the Defendant and the faid . 
* F. by Writing under their ſeveral Hands, atteſt- 
* et by two Witneſſes, ſhould give Notice to 


ch other that they would cohabit: And further, 
r that 


true Intent and Meanipg of all the faid Parties 


ture covenant, that ſo long as they cohabited, 


Wo Witneſſes, Cc. it was no Bar; for ts 


Of ſeparate Diſpyſitionr, Ch. x 
that he the Defendant, durite' the Coverture 
ad umi ſoch Notice be given of theit Deſires 
to cohabit as aforeſaid, would pay to the Pan- 
tiff for the Maintenance of the ſaid S. 300 per 
An num at four quarterly Payments; and fer 
forth, that the ſaid S. from the Date of the lu- 
deuture of the Cbbenants, to the Time of the 
ſaid Suit, did live ſeparate from the Defender 
and no Notice of Cohabitation as aforefaid'had 
been given during that Time of either Side, :nd 
for 75 J. for one Quarter's Payment, being alive, 
Defendant pleads in Bar, That after the In- 
denture aforefaid; and before the Action, anc- 
ther Indenture was made between rhe Desen. 
dant and S. his Wife of one Tart, and the 
Plaintiff of the other, reciting the firſt inden- 
ture; and further reciting, That the Deſen- 
dant and &. did intend to cohabit, and did { 
at that Time, and expreſſing that it was the 


to the ſaid Indenture produced, t ſupra, that 
ſo long as the Defetidant and S. ſhould agree 
to cohabit, the ſaid annual Payment fhou'd 
ceaſe: And the Haintiff did by the laſt Indew 


that the Defendant ſhould be ſaved harmies 
from the 300 l. per Aunum Payment The Pain | 
tiff replies, They did got cohabit d © 
forma prout. The Defendant demurs. ſud. 
ment hre ue; for uvlefs the Cohabitation had 
been according to the firſt Indenture, as by 
Writing mutually fubſcribed, and "atteſted by 


laſt Deed had not taken away the Effect of tit 
former, and a latter Coveriatit cannot be pled 
ed in Bar of a former: But the Defendant c 
bring this Action on the laſt Indenture if be Wi 
help himſelf, 2 ent. 217. Gawiden and Dt 


Ch. xxl. and ſeparate Maintenance. 
A Husband turns away his Wife, or uſes her 
en Cruelty ; by which Means ſhe is obliged 


Prochein Amy's Application, decree her a ſepa- 

rue Maintenance, ſuitable to her Negree and 
Qualiry, che Fortune ſhe brought and her Hus- 
band + Crean Cary 124. 1 Chauc. Rep. 

S. P. 1 Chanc. Rep. 164. 

"If Husband and Wiſe agree to live Goats, 
:nd that the Wife ſhall have ſo much a Year, 
ch Agreement will be decreed in Equity. 
Net, Chanc. Rep. 73. 

Ther: is a Decree for a ſeparate Mainte- 
nance, and the Husband offers to be reconciled, 
zod the Wife refules, though the Court will 
[upend the Payment of the Money, yet it will 
+ the Arrears to be brought into, Court; 
and, according as there is Neceſſity, vacate the 
Vectes or give the Wiſe, upon ill Uſage, Li- 
berty to refort to and have the Benefit of it. 

6 Gar. 2. 1:Chanc..Ga.:250, 

3 teme Covert, who had by her Husband's 
Conſent 50 J. per Annum ſettled on her, and 


Court, obtained a Decree for 50 J. per Annum 
ore for Alimony, ſuggeſts by her Bill, that 
ber Husband had, on Purpoſe to defraud. her, 
procured the Tenants to ſurrender their E- 

dates, on which the ſaid Rents were reſerved ; 

nd praved that it might be made good to her 
6y the Decree of this Court; but it appearing 

147 ſhe was a very lewd Woman, and eloped, 
and ner Husband offering in his Anſwer to 
the her again, my Lord Chancellor would 
make no other Order in it, but that the Hul- 

b ad {ho ul 1 ſtand in the Place of the Tenants, 
end admit the Rent payable, and ſhe to recover 

"9 it 


o leuve him, Chancery will upon her hay * or 


who had, upon a Sentence in the Spiritual 


259 


260 
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it at Law as well as ſhe could. Paſch, 1682. 


between Mildmay and Mildmay, 1 Vera. 53, 


The Husband and Wife agree to part, ard 


the Wife's Father agrees, upon the Hughand'; 
giving him a Note to pay back the Wife's Por- 
tion, to ſave him harmleſs from any Debrs his 
Wiſe may contract, and againſt all Demand: 
for her Maintenance. E Wife, with hc: 
Child, went thereupon, and lived with the Plain. 
tiff her Father, and were maintained by him; 
and he now brought his Bill to have the por 
tion paid, which was decreed, on his giving de. 
curity to indemnify the Defendant againſt the 
Debts and Maintenance of the Wife and Child; 
although the Husband now offered to take tis 
Wife home, and maintain her and her Child, 
and to allow the Plaintiff for the Time pal. 
Mich, 1700. 2 Vern. 386. | 


By Marriage Articles 6909 Pounds, Part 


of the Wife's Portion, is agreed to be in- f 


veſted in Land, and ſettled in Truſt for the 
Husband for Life, then to his Wife for Liſe 
Ramainder as a Proviſion for younger Children, 
Remainder to the Wife in Fee; and the Hul 
band by his Cruelty forces his Wife to live fe- 
parate from bim; the Court will decree the 
Intereſt of 6000 J. to be paid the Wiſe to! 
her ſeparate Maintenance, till Cohahitarir, 
there being no Iſſue, the Money lying dead, 
and it being a Truſt which is properly to be 


directed by this Court. Paſch. 1705. 2 Ve. 


93. | 
7 A Wife having been uſed with Crueity by 
her Husband, becomes intitled to 3000 /. 5 
her Share of her Mother's Perſonal Eſlate, 
who died inteſtate; and it was decreed, tit 
the Wife ſhould have the Intereſt of it for bet 
{ſeparate Iſe, and then to the Husband, |! he 

| ſurvived; 


\ 
— , _ Ay. 


ee as 


Ch. XXI. and ſeparate Maintenance. 


ſurvived ; and aſterwards the Principal to be 
paid the Iſſue; and if no Iſſue, then to the 
Survivor of the Husband or Wife: Paſch. 1711. 
between Nicholls and Danvers, 2 Vern. 671. 

mor andum, the Husband had given a Note 
i» his Wife, that if he ſhould again uſe her ill, 
ſs bond have her Share of her Mother's E- 
ſtate e her own Uſe. Lide 2 Vern. 752. 5 ſe- 
p3rare Maintenance decreed a Wife. 

A Hill was brought to ſubje& the Defen- 
{ant's Tointure to the Payment of her Debts, 
nich ſhe contracted whilſt ſhe had a ſeparate 
Maintenance from her Husband; per Lord 


Chancellor, Had the ſeparate Maintenarice con- 


_ tnued, there would have been ſome Reaſon to 

follow that, and make it liable; but that being 
an End, there is no Reaſon chat the Jointure 
921d be liable; and the Bill was diſmiſſed; 
che rather becauſe the Executor of the 


Hausband, who might have paid the Money, 


was not made a Party. Paſch. 1685, 1 Verne 
329, 


S 3 CHAP. 
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262 Of the Hathand's Diſpoſition, Ch, XXI. 


hat Power 
the Euthand 
hath of the 
Wife's Term. 


IWhat amounts to à Diſpoſition of the Wit; 


N 


C H A b. XXL 


” , 


Term. by the Huiband, to weſt the Intereſt u 
him, his Executors and Adminiſtrators, Wh 
Condition in Mortgages ſhall ſurvive 10 
Husband or not, If the Mongags of . 
IWife's Term doth umount to a Di(poſition 10 
Law. Diverſity between a Feoſfment, ant 
Bargain aid Sole, as to the Extinouiſbmen 
of the Term of the Mife. Of the Forfeiture 
of the Wife's Term by the Ourl awry or A.. 
rainder of the Hushand, or on Exteat, 
Recovery by the Husband in Ejełimemt alia 
the Term. If Payment of Debts of th: fir 
Tateſtate, weſts a Term in him. What Truſt 
for the Wife the Husband may 'diſpuſ. of, o 

not. Mhat fhall amount tu 4 Forfeiture if | 
the Wife's Term. TE 


What amounts to a Diſpoſition of the Wi: 
Term by the Husband, to weſt the Interiſt is 
him, his Executors or Adminiſtrators. 


HE Baron by the Intermarriage hath fl 
Power over the Wife's Term to alien it; 
and if the Wife dies, the Term ſurvives to 
the Husband; and if the Husband dies, it ſu- 
vives to the Wife unleſs he diſpoſe it But the 
Husband can make no Diſpoſition of it by his 
laſt Will. Plow. 416. Bransby and Granthan; 
and ſo is 2 H. 4. 7. b. 1 Roll. Abr. 344. Pip. 5 
where a Man poſſeſſed of a Term for Years 's 
the Right of his Wife made a Leaſe for Leas 
of the ſame Land, to begin after his Death, 


and afterwards he died, and the Wife mY 
| | L 


Ch, XXII, or Forfeiture of the Wis Tg. 


him; the Queſtion was, If the Wife ſhall 2 
ais, or the Leſſee? And per Curiam, The 
lebe ſbal have it; for as the Husband, du- 
ring his Life might contra or the Land 1 
the whole Term whic the Wife had in it; 
aht he do for any Part of the Term at ns 
Vedlore; for if he may demiſe the Land for 
1 Years, 10 begin preſently, her may. make i it 
% to begin at any Time to come after bis 
eat, if the Term of the Wife be not expired; 


\ife maketh no Diſpoſition during bis Life, 
te Husband ſhall have it: But in this Caſe, if 
the Husband deviſe this Land to a Stranger, 
vet the Wife ſhall have it, and not the Deviſee, 
as it happengd in the Caſe of Mathew Smith, 
h:cauſe that by the Death of the Husband (be- 


Witz had it in her firſt Right not altered by 
the Death of the Husband. 

I be Husband can make no Diſpoſition of it 

| ty his laſt Will. 

Ho it is where Baron and Feme are Joint-te- 
Traits during the Coverture for 60 Years; the 
_Husband by Indenture lets all che Land for 70 

cars to commence immediately after his Death, 
the Husband died and the Wife ſurvived; the 
2 edion was, If this were a good Leaſe to 
harge = Poſſeſſion of the Wife? And Per 
Ci am, 1. mY good Leaſe, for here is a 
good Ya created in Intereſt, although not 
in Poſſeſhon; and it is not like a Caſe where 
nothing paſſeth till his Death : 2. The Huſ- 
and having an Intereſt, to diſpoſe i in bis Life- 
time, he might diſpoſe all the Term, and it 
ſhould bind the Wife. o when he hath diſpo- 
5 by an AR executed in his Life-time of the 
ien of the Term, and hath created a Term 


84 in 


but for the Remainder of the Term, if the 


341 


oe which the Deviſe cannot take efte&) the 


Term in In- 
tereſt, tho" net 


in Poſſeſſi ion 
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Diſpoſition of 
Fan of the in the Right of his Wife, and makes a Leal: 


Term, no 


poſit ion of the 
FW? hole. 


Of the Hurband”s Diſpoſition; Ch. XXII 
in Intereſt, this is as good as if be had granted 
all the Term. Cro. Elix. 287. 1 Co. 155; 
Moor 329. Grant and Locroſt. 
L. poſſeſs'd of a Term for 18 Years, and 
of another Term in Reverſion of the ſame 
Land for forty Years, died inteſtate: His iſs 
takes Adminiſtration, and enters and marries 
J. S. who let it to J. D. for 21 Years, ten- 
dring Rent, and makes his Executor, and-dies. 
Per Curiam: During the firſt Term for Year 
the Executgr ſhall have it; ſor the Hushand 
had given away all that Term; but for the Pe- 
ſidue of the Term of 21 Years, which is de. 
rived out of the Term of 40 Years, the Wie 
ſhall have it as annexed to the Reverſion or 
Term which the Wife had. Cro. El. 278. L. 
tus's Cale. | „ 
If 2 Man be poſſeſs d of a Term of 40 Year, 


7” for 20 Years, reſerving Rent, and dies, the 


Wife ſhall have the Reſidue of the Term, but the 
Executors of the Husband ſhall have the Rent; 
for it was not incident to the Reverſion, for 
that the Wiſe was not Party to the Lezfe: 50 
note; A Diſpoſition of Part of the Tenn is no 
Diſpoſition of the Whole. 1 uff. 46. b. 
But Blackſtone and Heath's Caſe is; A Man 
poſleſſed of a Term for 20 Years in the Right 
of the Wife, makes a Leaſe for 10 Yeais, fen 
dring Rent to him, his Executors and Aſſigns, 
and died: The firſt Queſtion was, If the Ex 
ecutors or the Wiſe ſhall have the Rent ? f 
Houghton and Crook, the Rent is gone, again | 
Mountague, who held the Wife ſhould have; 
but it was. agreed that the Executors of the 
Husband fſha!} not have it: And if the Hol- 
band after the Leaſe made had granted ove! 


the Reverſion, the Grantee ſhould not _ it: 
I 


* 


Ch, XXL or Porfettare of the Wife's Term. 265 
ut by Montague in that Caſe, in Chancery rhe 
ite may be relieved for the Rent. Godb. : 79. 
pl. 39. WT RC TITS 
[a Caſes of Poſſibilities, the Law doth not Polch ties 
ell chem in the Husband: As if a Feme Sole not veſted in 
2 poſſeſſed of a Chattel Real, and be thereof be band. 
polleſled, and then takes Husband, and the 
\\'ife dies, and the Baron ſurvives, this Right is 
not given to the Baron by the Intermarriage ; 
ut the Executors or Adminiſtrators of the Wife 
ſhall have it; fo it is if the Wife have but a Pol- 
{bility, as if che Husband, pofſeſs'd of a Term 
n the Right of his Wife, grants this to J. S. if 
ne ſhall to long live, and dies, the Wife ſhall 
dave this Poſſibility of Reverſion, if J. S. dies 
within the Term, and not the Executors of the 
Husband. 1 Juſt. 351. 1 Rod. Abr. 345. So if 
a Leaſe be made to Baron and Feme for Term 
of their Lives, the Remainder to the Executors 
of the Survivor of them, the Husband grants 
away chis Term, and dies; this ſhall not bar 
the Wife, for that the Wife had but a Poſfibility, * 
ard no Intereſt, 1 Iuſt. 46. L. . 
Baron and Feme mortgage their Intereſt in Baron ard 

the Wife s Term, and before the Day of Pay- Feme join in a 
nent the Wife died, and the Husband paid the the Wes of 
Money at the Day, in Redemption of the Term; £4 
Mortg:ze, and enter'd and took another Wife, me dies, the 
2nd made ber Executrix, who enter'd. R took Condition ſhall 
Adminiſtration to the Goods of the firit Wife, _— rains 
and enter'd upon the Leſſee, upon whom the * 
2cond Wite enter'd, and made the Leaſe to 
e Vaintift; and Judgment was given for the 
Vlamtitt, becauſe that though the Leaſe was at 
rt the Wife's, and that the Husband was 
potie!s'd in her Right; ſo as tho? he had pur- 
hated the Fee-fimple, the Leaſe had not been 
act, yer by the Intermarriage he had full 
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Power to alien it; and if he ſurvive the Wiſe, 


Of the Hurband's Diſpoſitiong Ch. Il 


he is to enjoy it againſt her Executars and Ad- 
miniftrators: So here when be. ſurvives, the 
Condition ſurvives to him, and reſtores the 
Leaſe to him in State, as it ſhould have been i 
it had been aliencd. Hob. 3. ung and Kadjyr, 
1 Roll, Abr. 344. the ſame Cafe... 
It is ſaid in Ro/Z. Abr. 3 44. If a Feing, pol- 
ſeis'd of a Term, take Husband, and they grant 


the Term upon Condition, and re-enter for 


the Condition broken, the Wife ſhall have the 
Term again: And the Caſe of Radford aud 
Tung is there cited to be adjudg'd contrary to 
Mobart; which was, if a Woman poſſeſt of a 
Term take Husband, and they grant the Term 
upon Condition, if their Executors or Adin 
ſtrators pay 101. to re-enter, and after the Hu- 
band pays the 101. this is not any Diſpolicicn, 


but they ſhall be poſſeſſed in the Right of the 
\ife; for altho' he pay the Monies to receen 


it, yet perhaps he received the Money when it 
was mortgaged. _ N 

If a Husband poſſeß'd of a Term in Right of 
his Wife grant this over upon Condition, tht 
the Grantee fhall pay 10/7, to his Executus 
the Husband dies, the Condition is broke; 
the Executors of the Husband enter, the Vi: 


| ſhall not have the Term, for this was 3 Dil 


polition of the Term; all the Intereſt beit 
granted over, 1 Inſt. 46. b. 

if Husband poſſeſt of a Term in Right of ©! 
Wife, grants this to J. F. if he ſhall fo long , 
and dies, the Wife fhall have this, caz/a 4 
ſupra. | 

If a Husband grant the Land which be had 
in Leaſe in the Right of his Wife, except Part 
the Wife ſhall have this Part ſo excepted, 9 » 
is not diſpoſed of. Dyer 264. * 


Ch, XL or Forfeitnre of theWift's Term. 

Leſſee for Years aſſigns his Term to the Wite 
of rh; Lefſor and 4 Stranger; and after the 
Felle bargains and Tells the Land for Money 
ty Deed inrolled, and dies; the Stranger dics, 
„ Wiſe claims to have the Reſidue of the 
Term not expired, Now in Bracebridge's Caſe, 
1, where the Husband in ſuch Caſe made 
i Feoffment, it was adjudged, that by the Li- 


267 


(ery he had extinguifhed, and given over the Extinenifb- 
Term of the Wife: But ſome make a Diver- went of the 


„hre the Husband makes a Feoffment, 
ind where a Bargain and Sale, betauſe by it 
thing paſſeth but the Uſe ; and after the Sta- 
te of 27 H. 8. the Poſſeſſion is convey'd in 
och à Manner as the Ule, and by the Grant 
of the Ce, the Leaſe in jure uxoris paſſeth not. 
Hor 171. | 


if 2 Term for Years in the Right of the Wife Extent of the 
be estended for the Debt of the Baron, this i 


ſlall bind the Wife, 7 H. 6. 26. But the Wiſe 
ſhall have the Reſidue aſter the Extent in- 
carred, : | & 

the Baron grant the Herb or Veſture of the 
1nd, which he held with his Wife for Years, 
nd dies, the Grantee ſhall have the Graſs or 

e. 7 | 

Baron and Feme be ejected out of the 
Term in Right of the Wiſe, and the Baron re- 
covers in Ejectment brought by him in his 
Name only, this is an Alteration of the 


Veſture 


46.1 
j 


Thaks | , iQ 
18 the Sheriſt may ſell the Term during his 


w# 


Term of the 


| 


Recovery in 
Ejettione 
Firmæ 1s 4 


Diſpoſition. 
Term, aud veſts in the Husband only. 1 Inſt. | 
bon Execution againſt the Husband for his Teen of the 


Wife fol4 Ly 
the Shes F. 


term for Years in Right of the Wiſe, if the IU Baron be 


Mohan be outlawed or attainted, they are 


it in Law, 1 Inft. 351. 
4 Though 


outlaabed or 
attainted. 
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268 Of the Husbond's Diſpoſition, Ch. XXII. 
5 Though the Husband be poſſeſt of the Ten 
in her Ripht, yer he hath Power to diſpoſ 
thereof by Grant or Demile ; and if he be oe. 
lawed or attainted, they are Gifts in Law 

1 Taft. $51” 75 | 12 | | 
Two Femes Two Femes, Joint-tenants of a Leaſe forYear; 
Foint-tenants, one of them takes Husband, and dies; yet the 
one takes Huſe Term ſhall ſurvive ; for though all Chattels 7 
* Tom pal are given to the Husband if he ſurvive, yet the 
ſurvive. © Survivor between the Joint-tenants is the elder 
Title, and after the Marriage the Wife con- 
tinued ſole poſſeſſed ; for if the Husband dis, the 
Feme ſhall have it, and not the Executors of 
the Husband ; aliter of perſonal Goods. 1 Hi 

135. b. | | EE 


- 


Moba Truſts of the Wife the Husband ſhall d, 
| Poſe, or not. See Ch. IX. verſus Finem. 


If Husband, being poſſeſt of 4 Term for 
Tears, grant this over in Truſt, for the Bete. 
fit of the Wife, he may aſterwards diſpoſe and 
What Truft of forfeit this Truſt, and bar the Wife, p. 8. Ja 
the Wife the in Scac. Myyke's Caſe; for he had as great 
3 Power of the Uſe, which he had in the Rigii 
baer en bet. of his Wife, as he had of a Term in the Right 
of his Wiſe ; but if he make a Leaſe for Years 
to another for the Uſe of the Wiſe, if ſbe bo 
long live for her Jointure, the Husband may 
not diſpoſe the Truſt, Meſme Caſe, and fo fir 

the Benefit of the Wife and Children. 

If a Leaſe be made by the Father to P. 4 
in Truſt for the Advancement of his Daug)- 
ter, who marry'd with him, the Husband may 
clearly diſpoſe of this Term, and no Remedy 
at Common Law for it, 1 Bulſt. 118. Plat wt 
Sleep. 55 1 


Ch. XXII. or Torfeiture of the Mies Term. 269 
Ita Term for Years. be granted to the Uſe 
he keme Sole, and ſhe takes Husbapd, and 
dice. the Adminiſtrator, of the Wife ſhall have 
de Uſ:, and not the Husband ; becauſe this 
T-uſt of the Wife was a Thing in Privity, and 
„Nature of an Action, for which, there is no 
Remedy but by Writ of Subpena ;. for the Truſt 
rnnerh in Privity in this Caſe, and the Huſ- 
band ſhall not be Tenant by the Couteſy of 
in Uſe : ' 


1 V.oman conveys a Leaſe in Truſt for her e Huhand 
Ule, and after marries; in ſuch Cale it lies not cannot grant 


in the Yower of the Husband to diſpoſe of it; 
2nd if the Wife die, the Husband ſhall not have 
i, bur the Executor of the Wife. March. Rep. 


or charge the 
Term of the 

Wife in Truſt, 
But ſee below, 


15. 5.7 John St. John's Caſe, fo ruled at Com- Ch. IX. 
mon Law; and in H/tham and Waterhouſe's Finem. 
Caſe, « Leaſe for Years was granted to the De- 
tendant to the Uſe of the Grantor's Siſter, whom 
he aſterwards ſhould marry ; who married her 
accordingly, and then died: The reme takes 


ac me Plaintiff to Husband, and afterwards ſhe 
t died; and the Defendant takes Adminiſtration 
lit of the Plantifi's Wife's Goods, and the Plain- 
pht nt lued the Defendant in Chancery to have 
47s the Term; and it was decreed by the Advice 
0 ol tz2 judges of England, that neither the 
ern, or the Uſe thereof appertained to the 
for Aubard. Cro. Eliz. 466. And it was reſolv'd 

= Chancery, That the Husband cannot grant 
4 vr change the Term of the Wiſe in Truſt, Ca- 
oh- 225 a5 the Wife having aſſigned her Term 
na Truſt for herſelf before Marriage, and the 
edy 4usband, without joining with the Truſtces, 
200 den mortgape the Truſt ; and the Husband be- 

ng dead the Mortgagte exhibits his Bill to have 
bi tc Lands conveyed to him, or that they ſhould 


em, and the Court dilmilt the Plaintiff's. 
Bill; 


Not forſeit it 
for Outlazory 


vr Felony * 


O the Hniband's Diſpoſition, Ch. XVII 


Bill ; for ſibce Queen Elizabeth's Time it hi; 
been the conſtant Courle of this Court to fe. 
aſide all Incumbrances and Acts of the Hal 
band upon the Truſt in the Wife's Tem, 
and that he ſhall neither charge or grant it + 
way neither ſhall be forfeit it by outlauty, gr 
Felony, if it be for Jointure. | 

A Widow makes a" Deed of Settlement 0. 
her Eſtate, and marries a ſecond Husband, why 


was not privy to ſuch Settlement; and it a 


pearing to the Court, that it was in Confidence 
of her having ſuch Eſtate that the Husbang 


married her, the Court ſet alide the Decd 3 
fraudulent: Between Howard and Hooker, ; 


Chanc. Rep. 81. 

So where the intended Wife, the Day be. 
fore her Marriage, entred privately into à Ks. 
cognizance to her Brother; it was Decrced 9 
be delivofed up. 2 Chanc. Rep. 79. 

So where a Conveyance was made by tat 
Wife, before her Marriage, to "Lruſtecs, i 
Trult, that they ſhould permit her to receive 
the Rents and Profits of the Eſtate, and Att 
in every Thing as ſhe, whether Sole or Coyiit 
ſaould appoint; the Lady being crazed in bet 
Underſtanding, endcavoured to run away fion 
her Husband, and ſtirred vp her Creditors t 
fue him; and the Conveyance appearing to be 
without the Husband's Privity, my Lord Char 
cellor held it to be in Derogation of the Rights 
of Marriage, and decreed the Poſſeſſion of th! 
Eſtate to the Husband, and a Convehne 
from the Yruit:es to che Six Clerks, that tt 
might be ſubject to the Order of the Con 
Hill, 1686. 2 Vern. 17. 264.53 

A Woman, on Agreement before Marr 
Wirh her Husband, being to have a Power ie 
act as a Feme ſole; and the Husband dug 

ORs 26 


zen ſhe mactying again, the ſecond Husband 
ot being privy to the Settlement on the firſt 
Marriage, it was decreed, that the ſecond Hul- 
11d mould not be bound by that Settlement 
ide on the former Marriage. 2 Vern. 17. 

Pat where a Widow, before a Marriage with 
. ſecond Husband, aſſigned over the greateſt 
bart of her Eftate to Truſtees, in Truſt for 
Children by her former Husband, though it 
s inuſted that this was without the Trivity 
of the Hlusband, and done with a Deſign to 
cheat him; yet the Court thought that a Wi- 
lov may provide for her Children, before The 


put her ſelf under the Power of a Husband; 


ind it being proved that 8000 J. was thus ſet- 
2d, 21d that the Husband had ſuppreſſed the 


VDeed, ße was decreed to pay the whole Money, 


withour directing any Account. Mich. 1689. 


j 4 1.3 4 7% 
j 4 EN *7 F o 


A Truſt was for raiſing of Money for a Truft for rais 
eme {ole, in Caſe ſhe did not marry contrary PE _— for 
the Liking of Sir Ed. W. and his Lady; and © eme ſole if 


foe marry with 


Conſent. 


if ſhe did, then to ſuch Perſons as the ſaid Sir 
dard and his Lady, or the Survivor of them, 
nend rominate; and for Want of ſuch No- 
mination, then to Sir Edward and his Lady; 


1nd Sit Edward and his Lady were Leſſees in. 


rollt. The Feme fole married without their 
Conlent; Sir Edward died without any Ap- 
ointment, and ſo did his Lady. The Court 
is of Opinion, that it was not in the Power 
v Sir 1:4wward and his Lady to have diſpoſed 


of this Leaſe, otherwiſe than for the Benefit of 


the {ome ole, if ſhe had lived; and her Ad- 
nniiratrix was well intitied to the Benefit of 
1s Leaſe. Caſes 58. Fleming and Walgrave. 


A. 


Ch, XXII. or Forfetture of theWife's Term. 


271 


272 Of the Huiband's Diſpoſition, Ch. XXI. 
Annuity pur- A Truſt was, That one 4. ſhould purchaſe 
Haſed iu Truſt in his own Name an Annuity of 80 J per 4; 
for the Wife, ; : r; a Per Ant, 
E for the Life of the Plaintiff's Wife, and pay the 
decreed 10 the fame to her and her Aſſigns, and the Bill in 
Husband. Chancery was to force the Payment of this 

Annuity to the Plaintiff, who lived ſepame 
from his Wife: It was decreed, That the Hal. 
band being Aſſignee of the Wife, and that ther: 
being no Negative Words by the Will to exclude 
the Husband from che Annuity, he could ng: 
exclude him; aad fo decreed the Defendant ty 
pay all the Arrears and the growing Anauity 
to the Plaintiff's Husband. Caſes 194. Dakin 
and Beresford. 
Diverſity be-* Wote a Diverlity between a Leaſe for Lie 
for Lie g and a Leaſe for Years made to a Feme Cover, 
a Leaſe fr for if I let Land to a Feme ſole for Term of 
Tears, Years, who taketh Husband, and after I con 
firm the Eitate of the Husband and his We, 
to have and to hold the Land for Term of 
their two Lives; in this Caſe they have a [oitt 
Eſtate in the Freehold of the Land, for thi: 
the Wife had no Freehold before; but her 
Eſtate of Freehold cannot be altered by the 
Confirmation made to her Husband and her, 
as the Term for Years may, whereof her Hul- 
band may make Diſpoſition at his Pleaſure; 
and this Confirmation makes them Joint-tenants 
for Lifz, becauſe a Chatrel of a Feme Coven 
may be drowned. 1 Zaft. 300. a. 4g 
com fr Executor de jou Tort dies inteſtate, his Mo 
by Payment of ther adminiſters, and after takes Husband, (cheſs 
Debts, being, amongſt the Chattels of the Wife as Exe. 
cutor de for Tort, a Teim for Years,) the Hu 
band pays ſo much of the Debts of the fit 
Inteſtate as the Term for Years is worth. Pe 
Curiam, The Term for Years is veſted in ths 
Husband. Sid. p. 76. Baker and Bere ford. 
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Ch. XII. or Furfeiture of the Wife's Term.: 273 
I an Inkeritrix carves out a Term for 1000 | 
Veats to Truſtees, and ſnhe and her intended 


| 
* Husband declare the Truſt to be for the Hus- 
8 band for Liſe, and after his Death for the Wife 
ha ad, er Heirs, and afterwards the Husband 
* 1) Wiſe by Fine ſur conceſſit grant a Term 
1 of tweirry-one Years, relerving the Rent to 
. he Huzband and Wife and the Heirs of the 
Wi) Vile, ver the Adminiſtrator of the Wife ſhall 
_ nut have the Benefit of the Rent reſerved. 2 
Wo b ; Mt, 62. Ie , 
uit) g 
bin What | fl a amount to a Forfeiture of the "wt 17 
4 Term, or not. | | 
Life | 285 
Ke: Lesſe for Years is made to Baron and Feme, 
= ice that if the ſame Land ſhall come into 
ae „el and, than to Baron and Feme, and 
111 elt Hue, that the Lord upon Tender of 1901. 
1 may enter. By Dyer and Brook, His Entry is 
oitt tab tor it is the Act of the Wiſe: Weſton By Marriage . = 
* , for it is an Act in Law, and the Husband of an Hausband 18 
her þ pee „ jure Uxoris; aliter if the Wife had i aliens, | 
the berg dead. The principal Caſe in Dyer was; | 
ber, e Lofice covenants that if he, his Executors | 
Hul or Aſſgus, alien the Term, 2 the Leſſor to | 1 
wy enter, ieflee makes his Wife Executrix, and | i 
ants Ces; the Wife takes Husband, the Husband = 
* wiens the Term ; and it is debated there whe- 
” her the Leffor: may enter. Balduin; The 
Mo- P vin is not. broken, becauſe the Husband's 
hed x2 1$ made by Law, and cannot be ſaid Af 
2 eee 2d ſo like a Tenant by the Courteſy: 
Hu. Lo Hon and Shelley, An Aſſignment in Law 
ert 8 r long as an Aſſigument in Fait; and by the 
Pa erm veſts in the Husband, as if 1 
the tas dena Gift by the Wife: And it was ad- 9 
, ech it was a Forfeiture, Dyer 6. b. 7. 2. | | - 


1 CHAP. 


„ 


I hat Comratis of the Wiſe Ch. xxIll 


— 


CHAP. XXII, 


N hat Atts done, or Contratis made by the Wie, 
ſhall biud the Husband, or not. Six Reſuly.. 
tion: of the Court in Scott and Manby's Ca- 
as to that Point, and other Caſes relatin 

| thereto, and the Manner of laying the Adio 
and declaring therein. 1 
mg the Contracts of Femes Cover 

IL are void, in as much as their Powers 

are transferred to their Husbands by the Inter. 
marriage. Sid. 100. Yet in 11 H. 6, 30. itis 
the Opinion of Martin, that if a Woman huy 
Things ſuitable to the Degree of her Hushang, 
he ſhall be bound by it; ſo 27 H. 8. 25. 6, 
Brook, If the Things come to the Uſc of the 
Husband, he faall be charged by the Contra 
of the Wife. Sid. 114. 2 Cr. Car. 258, And ye: 
Hutton, Rep. 106. Bill and Lully's Caſe, The 
Baron ſhall not be charged by the Contract 
of the Wife. Sid. 123. Dyer 323. It is fad 
in 1 Roll. Abr. 351. If a Wife buy Things 
for her neceſſary Apparel without the Aſent 
of the Husband, yet the Husband ſhall be 
bound to pay it, Sir Thomas Gardener's Cale, 
But theſe ſeeming Diverſities will be reconciled 
by reading the following Argument of Lord 
Hale, in the Caſe of Scot and Manly, which 
opens the Law on this Head better than fifty 
ſcatter'd Caſes. | | 
A Woman departs from her Husband wit 
cout his Conſent, and during her Abſence, che 
Husband prohibits ſeveral Perſons, and among! 
the Reſt J. S. to truſt her, and after ſhe makes 
A "pas" to cohabit again with her Husbench 
and he refuſes to receive her, and yet 7 


4 


ſell 


Cb. xxil. all bind the Hubund. 
Ils to her Silk and Velvet to the Value of 400. 
ch eis found Suitable to the Degree of her 
Hyzband, the Husband ſhall not be charged. 
Lord Hite. | | | | 


J. I will ſay ſomething of the Nature of 
Contracts. | £5 

II. ! will apply it to our Caſe, in Conſidera- 
on of the Verdict, as it is found. 

II. I will ſhew it in what Particulars we 
agree, and where we differ, and fo ſtate the 
Queſtion, | 

V. 1 will ſpeak to the Queſtion as it ſhall 
be fo ſtated, | 


A Contract is the Conſent of two or more, 
whereby to bring in an Obligation of one to 
the other; and the Parts requiſite to ſuch a 
Contra, are 1ſt, Parties. 2dly, Conſent. 3dly, 
An Obligation. | 

„ is requiſite that the Parties be not diſ- 
avie4 to Contract; and as to that, in Law 
me are diſabled to Contract quoad hoc, and 


bez as an lafant, non compos, & c. and ſome 


ue an ablolute Diſability ; as a Feme Covert, 
who can no Way in our Law contract. _ _ 
%%, As to the Conſent, that muſt be either 
expreſs or implied; expreſs muſt be either Pre- 
cedont, Concomitant, or Subſequent; implied 


5 rallied by Law; as where a Man is made Bai- 
+, Steward, or Houſe-keeper, a general Au- 


tnority is given him, When Goods come to a 
Man's Uſe, he having had Norice of the Con- 
at, it is an Aſſent the Law will imply, and 
make the Contract oblige him; and if either of 


tncke had been found in this ſpecial Verdict, it 


had been well; for then there had been Fact 
$199) for the Law to have made Conſtruction 
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hat Contracts of the Wife Ch. XXII 


upon. There is, beſides all this, Evidence of ; 


Conſent in Fact, which muſt induce a Jury, if 


there be no Circumſtances againſt it. As if ! 
ſend 2 Servant always with ready Money, and 
he buys upon Truſt, here is no Evidence; but 
if I uſually ſend him upon Truſt, and where 
he takes up Goods, I ſtand to his Bargain, ard 
pay for them, this is Evidence that I would 
have all the World truſt him; and this a Jury 
may apply to make a Conſent to any particula 
Contract, but then they muſt find the Aﬀent 
in Fact; for that which is the Evidence to 
them, we cannot judge upon. Fe. 
3dly, As to the Obligation, it is neceſſary 
that this be upon the Party conſenting, I know 


that in ſome Caſes the Obligation of a Con- 


tract may be transferred by way of Concomi- 
tancy; as to the Husband, it is carried with 
the Chattels and Perſon of the Wife; and it 
lies upon the Heir and Executor when tbey 
have Aflets ; but for a Man to be original) 


bound by a Contract, it is neceſſary that there 
be his Conſent ; and the Conſent of no other 


Perſon will ſerve. 

2. To conſider what is in the Verdict, ard 
apply what has been ſaid to it. I find in it 0 
Aſſent of the Husband's found, nor any Au— 
thority he gave his Wife, but only Matter ol 
Evidence. I confeſs, that when a Wiſe, tho 
not particularly appointed, contracts for Ne- 
ceſſaries for herſelf, her Family, her Husbard, 
or her Children, this is great Evidence to 3 
Jury to make them find the Aſſent of the Hul- 
band ; for it cannot. be reaſonably thought that 
any Man would be ſo barbarous, as to dey 
his Aſſent to have the Neceſſities of his Fami 
ſapplied ; and ſo it may be believed and found 


he did aſſent. But this is only in Catz of Co. 
| | habitation ; 


ww. OY — oa 


Ch. XXIII. Hall bind the Husband. 
iabitstion; for it may be well imagined, that 
Den a Wife leaves her Husband, that he may 
clue to ſupply her; and fo in the Verdict, 


| % Matter of Evidence is anſwer'd by finding 
| at the departed from him; but then there is 
in Anſwer on the other Side, that ſhe aſter- 
| nds, and before this Contract, defired to co- 
] it with him; to this is reply'd again, with 
y „lat Bar to any Evidence that can be given of 
x 1n Aſent, viz, that the Husband did expreſsly 
it ibi thoſe Tradeſmen to truſt her; the 
0 \udges, in their Directions to a Jury, direct 
em t be guided by ſuch Evidence of an Aſ- 
ry bent, when nothing appears to the Contrary, 
* vecauſe it would be very hard, in Point of 
n doof, to ſhew expreſs Evidence of Aſſent to 
fi- every Particular ; but when there is an ex- 
th dels Pronivicion or Denial of Aﬀent, this takes 
it e Circumſtances of Evidence on the other 
ey dide, | 
al.y 3. iam to ſiew in what Points we all agree, 
ere and where we differ. | | 
het 1/7, We all agree, that it is not the Contract 
vi the \Wite's to bind her; for in our Law ſhe 
and "45 30 Will nor Power to bind herſelf; the Ci- 
no viitaw, as it allows her a Property diſtin 
Au- irom te Husband's, fo it gives her Power to 
x of 14 herſelf by Contract. 
tho 24/7, ir is agreed of all Hands, the Wife 
Ne- cache to be maintained; the Civil Law, tho? 
and, es the Wife a ſeparate Property, yet the 
tO 3 Fugh3nd ought to maintain her out ef her 
Hul- urn; it is more neceflary for the Common 
that Lav, that takes away all Property from her, 
deny gage Proviſion for her Subliſtence, elſe that 
amih #11 w2 pretend to be the moſt reaſonable 
ound and provident Law in the World, would be 
{ Co- tac walt barbarous ; but in this we differ, It is 
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 Husband by way of Contract ; which is alto- 


own Neceſſities, we ſay it is not by a Power 


elle they can make nothing of the Caſe,) thi 


What Contracts of the Wife Ch, x11, 


ſaid by thoſe, who argue that the Husband 
ſhould be charged, That ſhe may be maintzin- 
ed by a Power the Law gives her, to charge her 


gether denied by us. 3 
3a, We all agree, that when the Wife con. 
tracts for the Neceſſaries of her Husband, CI. 
dren or Family, that this ſhall not charge him 
by any inherent Power in the Wife, but by : 
reaſonable and implicit Aſſent, which mull be 
found by a jury; but we differ in the charging 
him: When ſhe contracts for the Supply of her 


ſhe has, but there muſt be his Conſent, either 
expreis or implied. Secondly, We confeſs that 
in Caſe of Cohabitation, there is great Evi- 
dence of his Aſſent, till the Contrary appears; 
but it is not ſo binding as will amount to 1 
Preſumption. Thirdly, Therefore we fay it 
muſt be found by the Jury. Pourthly, That it 
is countermandable by Prohibition, where it is 
ſaid on the other Side, (and muſt be maintained, 


there is in the Wife, upon the Intermarriize, 
an original, inherent, primogenial, and uncoun- 
termandable Power to charge the Husband fat 
her Neceſſities, which the Husband can no wayi 
repeal, though there be no Cohabitation 0! 
Conſent, but an expreſs Prohibition; and thi 
is the true State of the Queſtion hetwist uv; 
If there be ſuch a Power in the Wiſe or 19, 
independent upon any Conſent of the Hu- 

band's? I ſhall conſider, | 
Firft, If there be ſuch a Power during Cons 
bitation. S:cord'y, If for Neceſſaries; and bet 
J fhall make a ſecond Queſtion, if there be (uct 
3 finding of Neceſſaries as is requiſite in a V2 
dict. Thirdly, If the Departure makes nothi"} 
| | in 


- 
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nd in the Caſe. Fourthly, Admitting all this, Whe- 
in- ther it be countermandable quoad one Man. 
ner Fiſt, I ſhall hold there is no ſuch Power in 
to- the Wiſe ; my Reaſons are, | 
1/i, By the Law of God, of Nature, of Rea- 

on- {n, 2nd by the Common Law, the Will of the 
bil Wife is ſubject to the Will of the Husband ; 
him ind therefore an Indictment for being a Joint- 
y 2 r-ceiver with her Husband was held ill; but if 
| be the Law were with thoſe who argue on the 
ing other Side, this would be inverted, and the 
Her \i/i of the Husband would be ſubje& to the 
wer Wül of the Wife. | 
ther 24/;, Becauſe no Man can be originally bound af 
that in a Contra&, but by his own Conſent. | 
Eri 34% To prove the Law on their Side lies i 
15] upon them, which they have not, nor no ways | 
to 2 can do, there being but one Semblance of an 
yy || Authority they can alledge, which is 11 H. 6. 
at lt which is the Opinion of Judge Martin, and 
it 1 tut be intended by way of Evidence; but | 
ined, they ſay they prove it by Reaſon and Incon- | 
that venience. 
ringe, i/t, 1 anſwer, Argumentum ab Inconvenienti 
Out will nut change or alter the Law when it ap- T 
d for years tO be fo; but it is only to prove and in- | | 
wayi 'crpret the Law, when we are in doubt whether 1 
n of it de ſo or no. | 
1 24%, J anſwer, The Inconvenience of the 
ay "tier Side outweighs and is far greater, for ir I 
r, will bring into the Law a manifold Incer- Fg 
Hut tainty, = | 

%%, What Things are neceſſary, what Kind 
Cobr " Neceſſity, and when and how often this 
d herb Neceſſity may bappen, as if the Husband 
e (uct loud give the Wife Clothes, and ſhe give 
Ver then away the next Day, ſhe is in as much Ne- 
othind T 4 Ceſſity 


i 


- — 2 — — — 8 - 
— — F — —— on 2, 
— - OY — 
53 = — * * 8 2 > 
- — dig — = — — — 
wh ag tot ons gents 1 DG | - 
— — ——ꝓB — » a — — — * 
2 > RL = "x: RECUR Gr ow * * 


= CE 
— ne ne 
— — 


— 
—— 


o — — C—_ 
2 — 


I. 7... 
_— — — ” a a oe _ WP "—_ 


— _ * — 
at ̃ — Foie ett ro ene renter 
7 — 


— —— 
% 
Phone oe Spots 


1 


„ 
— * —— — , — 
— — 


_ }. 
—— 


— 


— — —— 
— re 
wm 


— — 3 - : — - 
8 a x © ** 2 — 
n — — — — — — . N _— — — — — — 
| : Es — — DE - IS —— 
Cs Ay vo L W nee Le ra <q a 3 a MS e 7 e 8 — — K —— —— 
* * * * 3 — - 


— — 
— — — 


2 * — — — 
— 
r — I 
R 
© . 


What Contract. of the Wife Ch. XXII. 


ceſſity the next Day as ſhe was before, and 
quicquid neceſſitas cogit debetur. 

2dly, There would be great Uncertainty 
which way fſhe ſhould ſupply her Neceſſities, 
as this Way: 1. Of taking up Goods; and if 
ſhe can find no Credit with. the Mercer, but 
has the Ulurer for her Friend, then the Law furs 
that provides againſt her Neceſſitics, will g. 


her Leave to take up Money; and if that ai, 
it is reaſonable that ſhe ſhould ſell Goods; (or 


the two other Ways failing, the Law will not let 
ber periſh; if there were no Goods, then it 
were as reaſonable ſhe might receive Ins, 
which would be againſt Sir Paul Tracy and 
Dutton's Caſe, Cro. Jac. and if there were none 
ſuch, ſhe might raiſe Money upon the Demilz 
of rhe Land; if the Law will give way te her 
Neceſſities in the firſt Caſe, it muſt yield in 2 
the Relt ; for the Caſe may elſe be fo, that thy 


Proviſion of Law would be defective : But! 


hold, that in none of theſe Caſes the Wiſe ca" 
provide for herſelf; but ſay, there mult be 2 
Truſt ſomewhere ; as a Father is bound by ths 
Law of Nature to provide for his Son, and th! 
Son is bound to provide for the Father; bu! 


the Law will not give the one Leave to oblige 
the other by way of Contract, becauſe the Lav 


ſuppoſes that they will not be ſo unnatural, and 


_entruſls them with it, viz, Before the 43 Eli 


for the Poor, if this Truſt muſt be ſomewhere, 
the Husband knows beſt how to manage A! 
fairs, and ſo is fitter to be entruſted by the 
Law, than any body eiſe. I add, That altho 
the Law will not preſume ſo much III, as that 
a Husband ſhould not provide for his Wiſes 
Neceſſities ; yet there is a ſevere Obligation on 
him, not only to ſupply her in Caſe of Ex 

1 | gencity 
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| zencies 2nd extreme Neceſſity, but according 
e Conveniency; but the Law has not made 
; her her on Judge, but provided her a Judi- 
; ture luſficient to reform the Cloſe- handed- 
if ao of her Husband ; Where ſhe is driven to an 
t xtreme Neceſſity, and Want of Subſiſtence, the 
0 [ay has appointed a Judge to compel the Hul- 
70 and to ſupply her; I mean the Chancellor; 
s. upon a 4 he may be bound to the 
or noir. and bene & honeſte tractare, which I 
et bod not to be underſtood only, that he mult 
t uſe her gently, and forbear beating her, but 
ts, tat he muſt luppiy her Exigencies; then for 
nd )2r Conveniencies, the Law has appointed the 
de Biſhop s Courts: And whereas it is ſaid, that 
le this is not the Common Law; I anſwer, That 
her they ate ſuriſdictions appointed by the Com- 
Fil mon Law ; and though their Coercion and Pro- 
the 8 2: are after another Law, yet their De- 
ut | ivation, as to their Uſe here, was from the 
can Common Law; and concerning the Amplitude 
Ve 3 0: their Power, which is {aid not to be able to 
the n niller 2 Medicine ſufficient for this Diſeaſe; 
the | '3y, 2s it is aided by the Brachium Seculare, 
hu! the Power of it falls as ſeverely upon them 
lige [tl at difohey it, as the Common Law can uſe 
Law Mea will not pay their Debts ; for they 
and My communicate, and upon that follows 
Elis . iſonment, and 2 Ry" to ſue any 
here, on. 
> At- The ſecond Objection made on the other 
the dae, is by comparing the Caſe of a Feme Co- 
iltho 3 uh the Caſe of an Infant; but I anſwer, 
; that #1 l1fnt is diſabled only quoad hoc, and may 
Vite's ge mlelf for Neceffaries, but here the Wife 
_ wu bind the Husband alſo: In the Cale of 
Ex. 


ante there is Nobody intruſted by the Law 
(vide for him (for Guardian in Socage is 
only 


28 
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herſelf, for ſhe muſt be joined in the Action, 


That ContraZfs of the Wife Ch. XXIII. 
only where there is Land) immediately, and 
therefore he muſt do it himſelf; whereas the 
Husband is intruſted for the Wife ; fo the Caſes 
are not parallel, e = 

34ly, It is objected, that it comes to the Uſe 
of the Husband ; I anſwer, It would then bind 
the Husband in Superfluities, which may (> 
come to his Uſe ; which, how inconvenient, ! 
leave any Man to judge. 

athly, It is objected, That the Husband :; 
bound by the Wrongs of his Wife, and may 
be charged in Trover and Converſion upon her 
Act; I ſay, That in Caſe of a Wrong the binds 


and fo ſhe will be more careful not to {ub- 
ject herſelf, than when the Husband is charged 
alone; but I hold, That in this Cafe no Tro- 
ver and Converſion lies; for the Delivery of 
the Party knowing the Fact, and intending a 
Sale and Contract, tranſlates the Property at 
the Peril of him that delivers them. If a Man 
knows one to be an Infant, and ſells him 
Goods, it is at his Peril; for if they be not Ne- 
ceſſaries, he ſhall never charge the Infant for 
the Converſion ; and ſo of a Feme Covert, if 
there be no Conſent of the Husband ; for i 
bas been held, that what the Wife eats or 
wears comes to the Uſe of the Husband, aud 
will maintain a Converſion ; and if the Law 
mould not be taken thus, we ſhould let in? 
Flood of Inconveniencies, which would mak? 
all thoſe Diſabilities the Law has raiſed for the 
Protection of Infants and Feme Covers, met 
Words, and of no Effect. | 

2413, I ſhall lay no Streſs upon the imperſec. 
finding of the Verdict, leſt it might be as 


that that was the Reaſon! of the rs 
| | "at 


Ch. XXIII. Hal bind the Flijband. 


,yt only name ſome Particulars whereiti it ſeems 
tg be imperfect. 


Fit, They fhould have found what the 


Sts were; for it has been adjudged, that 
Velvers were not neceſſary for an Infant; they 
owzht to have found the Circumſtances ob the 
Neceſſity | - 25 where Manſlaughter is committed 

» D-ſ-adendo, or in Execution of an Office; 


5 ey ſhould have ſet forth of what Kind the 


Neceſſity was, as there is a Neceſſity of Clothes, 
of blbat, of Medicines, and of Habitation; they 
de found that theſe Goods were neceſſary 
and convenient for his Degree, they ſhould 
have {aid alſo for his Eſtate ; for a high Degree 
have a low Eſtate, and then the Wife can- 
got expect to be maintained according to the 
He) gh: of er Husband's Degree; but I lay no 
Hod un theſe Defects in the Verdict. 
%, Upon her Departure, all Evidence of 
Obligation of the Husband to maintain her 
av” mit would elſe be very unreaſonable, 
{o- vhillt they are both in one Houſe, the 
{ne Proviſion will ferve for both; in Caſe of 
+ bailitt, if he goes away, no Contract of his 
will bind the Maſler, though he had no expreſs 
1:{charge; and here we muſt preſume ſome un- 
ſeeſon able Cauſe of her Departure, for a Wiſe 
no Cale ought to do it, and ſhe might have 
bad Ailmony without any Separation. Mo. 874. 
athls, Admitting all this, I hold that the 
Fro iibition here takes away all Preſumption of 
in; Conient of the Husband to the Contract, 
either expreſs or implied; and tho the Wife 
lbould be allowed ſach a Power to charge her 
Husband, as is affirmed on the other Side, yet 
it may de diſcharged as to one particular Man, 


by the Prohibition and Countermand of rhe 


Husband; it would be a very hard Cale elſe, 
e | | tor 
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for ſhe may make him liable to the great} 


Enemy he had in the World. 12 Ed. 4. 18. The 


King may grant to J. S to be exempt of [uric;, 
but if he grants it to a whole County, Hun— 
dred or Townſhip, the Grant is void; and by 
this Probibition of the Husband, here is »« 
Diſcharge of the whole Power, but only it j; 
taken of thoſe particular Perſons. Tf a Man 
enters into an Obligation not to uſe his Trade, 
it is againſt Law, and void; but if it be not +» 


ſet up his Trade in ſuch a Street, or Town, u 


g00d, | 
Note, he added, That as to the Charging the 
Husband by way of Evidence, which he had 


reſtrained to Cohabition, he ſaid, the Law i; 


the fame where the Husband departs from the 
Wife, as upon going beyond Sea, &c. 


Since this Reſolution, there have been ſeve- 


ra! Caſes in which Tradeſmen have recover'd 
in Actions brought againſt the Husband for 
Goods deliverd the Wife; and in all thel? 
Caſes the Judges have laid down the Diltinc- 
tion of an implied Promiſe, and directed it 20 
a lufticient Foundation to charge the Husbatd, 
and in their Directions have ſbewn as much 
Favour as poſſible to ſuch Tradeſmen as intrult- 
ed her on the Credit of her Husband, 2nd 
were in no Combination with the Wie to 
charge him. 7 

But if a Woman takes up Goods, and pawn 
them before they are made into Clothes, thi 


Husband ſhall no: pay for them, becauſe the) 


never came to his Uſe; Secus, if made up m 
worn, and then pawned. 1 Salk. 118. It the 
pawns her Clothes, and borrows Money to te- 
deem them, Husband not liable. 2 Show. 283. 
If Husband and Wife by Agreement live ſep 


rate, and ſhe has a ſeparate Maintenance,“ 
5 234 Wii 


Bar 


Cony 
thong 
5 
Very «© 
ins . 
105 He 
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vil be preſumed that thoſe who deal with her 

delt her on her own Credit. 1 Salk. 116. 

Vide Stig. 348. Warning a Tradeſman's Ser- 
rant not to truſt ber, ſufficient Warning to the 
Maſter, 1 Satk, 118. A Tradeſman, who fold 
L1ce 4 Silver Fringes for a Petticoat and 
(/e-{2ddlc, which amounted to 94 7. and all 
within four Months, to the Wife of a Serjeant 
it Law, formerly a Judge, overs againſt 

| him. Skin. 349. 

An ordinary working Man marryd a Woman 
e like Condition, and after Cohabitation for 
eme Time, the Husband left her, and during 
s Abſence the Wife worked; and this Action 
being brought for her Diet, it was held, that 
de Money ue earned ſhould go to keep her. 
10k, 118. 

the Wiſe, whilſt ſhe lives ſeparate from 
er tlusband, and has a ſeparate Maintenance, 
bs Goods of Tradeſmen, who know of the Se- 
p1:1tion and Maintenance, they cannot fue the 
Fx2:utors of the Husband in Chancery for theſe 
ende, neither will Equity give the Executors 
any Relief, becauſe they have à very good De- 
fenc? in Law. 

Where a Perſon who lent a Feme covert 
Mey, which was actually laid out in Neceſ- 

'arics, was allowed to ſtand in the Place of 

tne Tradeſmen, and to have Satisfaction, as far 

they could, if they had been Plaintiffs. Pre- 

din Chan. 502, 523. Where Equity will de- 

dee a Wite a ſeparate Maintenance, vide Abr. 
0.66, 

5 ſnail not be charged in Trover 120 Delivery of 
res for Things which the Wife buys, 3 
oh the buying be void: But if the Deli- Feme Covert, 

"gg tf Goods be to a Feme Covert, not know. "ny 8 


der to be a Feme Covert, or to an Infant, 
, | not 
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How it is if a 


Woman win 
not cohabit 
*evith ber Huf 
band. 


Declaration. 


though it was to the Uſe of the Husband, wa 


Apparel, and that ſuitable to her Degree, the 


Pleading. 


| Goods ſuppoſed in the Declaration to be l 


Nhat Contracts of the Wife Ch. XXII.. 
not knowing him to be an Infant. it is other. 
wiſe, Sid. 129, Mod. Rep. 841. 

If a Woman will not cobabit with her Hul. 
band, and buys Victuals and Chattels for her. 
ſelf, and it is given in Evidence to a jury that 
theſe are Necellaries for the Eſtate and Degree 
of her Husband; yet this is no Evidence for « 
Jury to find that the Baron aſſumpſit; and there 
is a Difference between thaſe Women that wil 
cohabit with their Husbands, and thoſe cher 
will depart of their own Heads. 

Action was brought againſt the Defendsny 
upon J/adeb, Aſſumpfit pro diverfis mercimaniis 
vendit & deliberat” to the Wife to the Uſe of 
ber Husband, it being for ber Wearing Appa- 
rel. After Verdict for the Plaintiff, it was 
moved in Arreſt of Judgment, that this Decla. 
ration being laid, that the Sale was to the Wife, 


not good, as if it had been ſold to the Servant | 
of the Plaintiff, Yet per Cur”, It being for her 


Husband was to pay for it; and ſo it was re- 
lolved in Scott and Manhy's Caſe. 1 Vert. 4, 
Dyer and Eaſt, 

in A/umpſit the Plaintiff declared upon ſeve- 
ral Promiſes, thres whereof were for finding 
Lodging fo many Months for the Wife of the 
Plaintift at his Requeſt, and the laſt Promi 
was Judebitat for Goods ſold to the Defendant 
himielf, The Defendant pleads, long before h 
lodged her, ſhe went away without his Cot 
ſent, and lived in Adultery with ſome Perſons 
unknown from that Time to this preſent ; and 
the Vlaintiff, before he provided her Lodgr 
ing, had Notice of her Departure, and that be 
provided Lodging, and ſold to her the {6 


10 
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„the Defendant, without any Aſſent or No- 
ice of the Defendant, abſque hoc, quod af- 

elt aper fe modo & forma prout, &c. Et 

% 2214225, Se. The Plaintiff demurs. The 

611 Caſe of Scott and Manby was chiefly re- 

ed upon the Prohibition expreſs'd, that 

% Baton had given Notice not to truſt his 

\/ſe, Mod, Rep. 9. Dyer and Eaſt. And the 

lioner of Pleading is inſufficient, for it a- 

unte do the general Iſſue, and he ſhould 

we rraveiſed rhe Requeſt; and for the Goods 

(/4 to the Defendant, there is no Anſwer 

give: But faith that the Goods ſuppoſed to 

»» (1/4 to the Defendant, were delivered and 

hto the Wife, which is nothing to the Pur- 

toe. The Court gave no Opinion as to the 

ſnecial Matter, but ſeemed to agree that upon 

n Aſumpſit pleaded, the Matter ſet forth 

'n the Viez would have been good Evidence 

for the Defendant. And per Curiam, The 

en amounts to the General Iſſue, as to the 

Lodging found for the Wife; but then this was 

cured upon a general Demurrer; and becauſe General De- 
noching was pleaded as to the Wares alledged 7wrrer. 

to he delivered to the Defendant himſelf, they 

dave judgment pro Quer. Note, The Traverſe 


2 bend "= 


or MY *=-. T 


* 

5 4% Loc, as to the Pleadings, amounts to no 

: more han a Proteſtation, 2 Vent. 155. Beau- 

, ont and Helden. = + Tr, 

t ſudehitatꝰ for Wares fold and delivered to 7over, bow to 
f Mary Lat, then and yet the Wife of the De- be /aid in this 
n4ant, to the Uſe of the Defendant. After C. 

» Verdict, this ſhall be intended by Conſent of 

d iz Husband, unleſs upon Evidence it appears 


contra. 


In the Caſe of Scott and Manly it was 
geg, that the Husband was not charge- 
2 3g2inſt his Prohibition, nor upon an Elope- 
Net; but the Court agreed there that the 
5 Husband 


! 


1djad 
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Husband was chargeable for Neceſſaries, West. 
ing Apparel; and ſo it was faid in this Caſe 
But in Trover the Converſion muſt be ſpecial. 
ly alledged to his Uſe, and not ipſorum; ard 
Judgment was pro Quer'. 2 Keb. 544. Dyer and 


| afl. 5 | 
The Wif- al. H. being in Court on Recognizance, after 


lowed by the his Acquittal at Newgate, for having of two p 
1 1 e Wives, for want of Proof of the laſt Marriage " 
forNeceſſaries. the firſt who proſecuted him, prayed now 10 4, 
charge. him with Actions for Neceſſaries {or « 

herſelf and Children, which ſhe had by bim, 7 

and by the Couic ſhe was allowed, having 17 

proved her own Marriage clearly before, 2 1 

Keb. 5 85. Hunce and Ux. Dj 

One diſianin Sir Jerome Smith being ſued by his Wiſe ia - 
to go beyond the Eccleſiaſtical Court for Alimony, and de- ky 
= enix ſigning to go beyond Sea to avoid the Len- Mo 
mens. a ne tehce; the Court of Chancery, upon Motion, ud 
excat Reg- granted a Ne exeat Regnum. And the Coon 150 
num granted being allo informed of his hard Ulage of 78 
to prevent ii. his Lady, a Supplicavit de bone geſtu was allo 8. 
granted. 8 82 Lite 

. Where a Man leaves his Wife, tho" ſhe be 55 

pay ſuch Debts never ſo lewd, he is obliged to pay ſuch Debts bad 
as theWje as ſhe contracts for Neceflaries in his Abſence: * 

contrats in his And lo it is ſaid he ſhall, where ſhe leaves him, 1 

Abſence. if he receives her and is reconciled to her again, the E 

+ Mod. 471; rerfic 

One compelled One married a Feme with a good perſoni! the F 

ro mainta'y , Eitate; ſhe died and left a poor Grand-Chid: i or 

be gi It was reſolved that the Husband ought t0 If | 

| maintain the Grand- Child; the City of Wir- Jusha 

ceſter and Gerard, 1 Sid. 114. 00d 

| *para 

we ſy 

nel hel 


With 
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ad 2nd for what Acts of the Wife the Huſ- 
band ſball be chargeable, or not. 


J. S. lived apart from her Husband, and P. Where the _ 
:;/nging 100 J. to pay J. S. (the Defendant) er 
fc natched 20 J. out of the 100 J. and went nb be f 
way with it, The Defendant would enforce ien raking 
e P1:in:i4 to pay the 207. pretending fo much of Amy. 
due to him by the Plaintift. But the Court 
ens Cauſe to charge the Plaintiff therewith, 
ether would they charge the Husband of 
M.S. or the 207, and ordered M. S. to an- 
'wer the fame, or elſe Proceſs of Contempt. 
"limes Caſe, 1 Rep. Chan. 68, 
1hs Wife received Money due on a Bond to 
r Husband ; ſhe uſually received and paid 
Money for him; and the Husband having got 
lulgmert on the Bond, he was ordered to ac- 
<nowiedze Satisfaction thereupon. 1 Chan. Ca. 
era! Goods were deviſed to A. Wife for 
Le, and after her Deceaſe to B. In this Caſe, 
though 4, and his Wife were parted, and there 
bad been great Suits for Alimony ; and ſhe, du- 
zg the Separation, had waſted the Goods ; 
j2t the Lord Keeper thought it reaſonable, that 
dne Husband Mould be charged for this Con- 
verhon of the Wife's, B.'s Title being paramount 
the Feme's, and not under her. Hill. 1682. 
ern. 14335 3 
I the Wife, whilſt ſhe lives ſeparate from her 
Ausband, and has a ſeparate Maintenance, buys 
0045 of the Tradeſmen, who know of the 
*paration and Maintenance, they cannot ſue 
'"; Executors of the Husband for theſe Goods, 
er will Equity give the Executors any Re- 
'o\, becauſe they have a very good Defence at 
= Law, 
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Tort continu d 

by taking the 

N Profits by a ſe- 
' cond and third 
ö Huyband, and 
to be anſwered 
by them. 


— — 
— — A as oe href 
- 


Abe Hughand 

charged with 
the Debt of 
the Wife for 
Goods. 


tinues to take the Profits; he dies: And after- 


Tenant for Life marries, and the Husband doth 


FO K. 


Phat Contratts of the Wife Ch. XXIII. 
Law. Mich. 1682. between Ferrara and Fr. 
rs, nr 

Sir Edward Zouch, f:iſed of Lands in Fee 
ſettled them on Truſtees after his Death he 
Payment of Debts, and dies; leaving his Son 
and Heir an Infant, and Dame Dorothy his Wi. 
dow: She enters upon the Lands, and tales 
the Profits, and marries Floyd, and then he con. 


wards ſhe marries one Smith, and he continue; 
to receive the Profits till the Infant comes «f 
Age. The PFlaintift was a Creditor of Sir E. 
ward's, and his Bill was againſt the Heir, Smit; 
and his Wife, and the Truſtees. It was decroed 
that the Plaintiff's Debt ſhould be paid, and 
that both the Lands and Smith, in reſpet of 
the Profits taken by Dame Dorothy Floyd and 
himſelf, ſhould be liable to the Payment theres. 
For the Tort died not with Floyd; as if Feme 


Waſte, and dies; Walte lies againſt the Wiſe 
eme Executrix takes Husband, that waſtes the 
T ellaror's Eltate > & Devaſtavit lies againſt the 
Feme after the Death of the Husband for the 
Walte of the Hausband. Cafes in Chau, 81. 
Gilpin and Smith, | 
The Wife, when ſole, bought Goods on Cre- 
dit, and after married, and died; the Goods 
came to her Husband's Hands after her Death, 
but the Debt remain'd unpaid : The Creditor 
brought a Bill to diſcover the Goods, and it 
was demurred to; but the Demurrer was over- 
ruled. Cafes in Chan. 295. Freeman and Cold 
bam. 1 | 

But it has been ſince held, that where 
Man married a Woman Trader, who died, avd 
at her Death was indebted to ſeveral Perſons for 
Wares which ſhe had bought of them. and 


which 


Ch. XIII. Hall bind the Hus band. 


which were by her in Specie at the Time of 
er Death, and came to the Hands of her Huſ- 
bind; that though a Bill be brought "againſt 
Lin, that he may either pay for thoſe Goods, 
let che Perſons have them again; yet be 
aw iglitt, that he is neither Executor nor Ad- 
1i1ifracor to his Wiſe, and therefore not liable 
to her Vebts; and that all her Goods belong to 

im by Law ; ruled upon Demurrer. Trin. 1700. 
Let Week Blackmore and Ley 3 but Qu. YM | 

ic plus infra; where the Husband ſhall be 


puniſhed for Torts done by the Wife, 


— 
enn 


C HAP. XXIV. 


 Exccutrix, 


Feme Covert, 3 A qminiſtratrix. 


| | Hou a Feme Covert may be made Executrix, aud 
i | of what Things; what Things the Adminiſi 1. 
tor of the Mie ſhall have, and not the Hu. 
baud, as Choſes in Aclion, &c. Debt recover. 

M ed by Baron and Feme Executrix, aud jb dies, 
if the Hushand ſball have Execution. What 
aj Things Feme Covert Executrix may do with. 
out her Hu band, or not. Obligee makes the Wit 
of one of the Obligors Executrix, quid operi- 
tur. Legacy devijed to the Wife, who if mac? 
# > Executrix. Whether ſhe ſhall be in as Ex 
Us trix, or as Legatee. Of her Aſſent to a Lag. 
Debt, as Executrix, not extinct by the Tntir- 
marriage, and why. Feme Executrix takes t': 
Obligor to Huiband, if that be a Releaſe in 
Law. Ihere the Huzhand ſhall be chargd 
with the Waſte of the Wife as Adminiſtratrix, 
aud the Manner of Proceedings by the Sheriff in 
ſuch Cafe ; and whether Execution ſhall be de 
bonis propriis of the Husband. Of Action, 
brought by Baron and Feme as Executrix 0 
Adminiſtratrix, Where Admixiſtration i 
tongs to the Baron and Feme, 
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Firſt, how a Feme Covert may make Execu'", 

and then how ſhe may be made Executrix 
| 155 Ag Covert may make her Teſtament ol 
bl | Goods, and make an Executor by tht 
i Aſſent of her Husband. 
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Cl, XXIV. Of Feme Covert, &c. 
ewe Covert may make an Executor of 
Cloſer in Aion due to her. 8 Jac, B. C. 
Grauit 5 Cale 3 and fo is | 
3 d. 4. 11. 4. A Feme, with the Conſent 
the liusband, may make an Executor of 
1:75, which the Husband fſball not have by 


i685, 
her Death, 
de may make her Husband Executor of the 
Coods which ſhe hath as Exccutrisx, if he will 
cept it. 4 H 6. 31. | 
A {2me Covert cannot make Executor with- 
cut the Aſſent of her Husband, and the Admi- 
11,;2:ion of her Goods of Right appertains to 
ter Husband. 4 Co. Ognel's Caſe. 
gute a ſeme Covert Executrix may make an 
Execuior of the Goods which ſhe hath as Exe- 
cute without the Aﬀent of her Husband, aud 
in ſuch Caſe Adminiſtration appertaineth not of 
Right to the Husband ; and what the had as 
Fxecutrix, ſhe had en auter droit, and not 
o'be: wiſe an Intereſt in the fame. M. 8 Jac. 
G161u;t's Caſe, 1 | 
a leme Covert dies inteſtate, Adminiſtra- Adminiſtra- 
n way be granted of her Goods; for perad- len of the 
venture ſhe had Choſes in Action, which are on 4 
| | eme Covert. 
not given to the Husband by Law. Dyer 251. 
admitted. | 5 


hat Things the Adminifirator of the Wife ſhall 
have, and not the Hus band. 


The Wiſe's Adminiſtrator ſhall hrve Choſes Choſes in 

„ Aion always, and not the ſurviving Hul- Action. 
hind; as in Caſe of Leaſe or Bond: As if an 
Voigation be made to the Uſe of the Wife. 
e Cate was; Arthur Jobaſon was poſſeſſed 
0' Term for Years, and aſſigns it over to 
, being Brother to the Wiſe of the {aid 

U 3 Johu- 
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Arrears of 
Rent. 


* 


Johnſon, to the Uſe of the ſaid Wife: John 
Jon dies, and makes his Wife Executrix, after 


| Of Feme Covert, Ch. XXIV, 


which the ſaid Wife takes Rob. W. to Hul. 
band, who takes the Profits of, the ſaid Ling; 


during the Life of the Wife; the Wife dies in. 


teſtate, J.S. as next of Kin, took Adminiſtra- 
tion as well of the Goods of the ſaid Wife, 
as of her firſt Husband. By all the Judge; 
The Adminiſtrator had now as well the Jure. 
reſt as the Uſe of the faid Term, as well in 
Conſcience as Law: And Rob. V, ſhall not 
have it, becauſe it is a Thing in Action, which 
the Adminiſtrator of the Wife ſhall always have, 
and not the Husband ; as if an Obligation has 
been made to the Uſe of the Wife. Pop. 106. 
Ar. Johnſon's Cafe, 

Feme, as Adminiſtratrix to her Huchard, 
brought Debt for Arrears of Rent incurred 
in the Life of the Husband ; which Rent 
was granted jointly to a Baron and Feme. 


Per Curiam * The Arrears belong to the Wie 


in jure proprio, and not as Adminiſtratrix 0 
the Hushand, and the Naming her Adminiſtra- 
trix was Surpluſage. Moor 886. Dembian and 
Srown.” | | 

Leaſe to J. S. who aſſigned it over 10 K. 
who by his Will deviſed the ſame to his Wife, 
who made her Executrix alſo ; and ſhe afitt- 
wards took one V. to Husband, and died. 
takes out Letters of Adminiſtration of the 
Goods and Chattels of his Wife, and eafed i: 
to the Plaintiff : The Queſtion was, If the M ie 


Feme Legatee be in as Executrix or Legatee, for until Elec- 


4 Flect ion. 


_ endExecutvix, tion made ſhe ſhall not have it as Legatec: 


But it was proved that the ſaid Wife, Execo- 
trix to her Husband, had made a Leale b) 
Deed, reciting thereby, that where the Hul- 
band was poſſeſſed in Right of his Wife, ® 


Execy- 


Ch, XXIV. Executriæx or Ad mi ni ſtratrix. 


Veecutrix of her firſt Husband. Per totam Cu- 

11121: This is àn expreſs Claim as Executrix; 

10d then when the Wife dies, if the Hodand 

would have ACVABITYR of it, he ought to take 

aur Letters of Adminiſtration of the Goods of 

ho firſt Husband. Vid. 1 Leon. 215. Cheney 

and Smith. | „ 

A Woman is made Executrix, and after A Dut to a 
married, ſhe cannot now aſſent to a Legacy, Legaq- 
ere being no Intereſt veſted in the Husband, 

Contra, C a bare Authority given her to ſell; 

.t by //yzdham, This Aſſent, and the Huf- 

Mind's not contradicting it, is good Evidence 
that de did agree. 1 Keb. 708. Cook and 
Belamy. | 


has Thinss Feme Covert Executrix may do 
without her Husband, or not. 


Feme Covert Executrix may make an Execu- 

07 without his Aſſent. | 
eme Covert Executrix, without her Hoc Acknowledge 
ind, acknowledgeth SatisfaQtion of a Judg- Sau 
dent without real Satisfaction had; it is not 

200d, Sid. p. 31. Lady Fenner and Sir Lewis 

Je, 

eme Fxecutrix may not give the Goods of 
the Teltator in pros uſus, without the Aﬀent 

of the Husband. Nu. 14 H. 6. 4. Vid. Coke, 

9,543. 

In Auſſel's Caſe, 5 Rep. 27. it is agreed, that 

: married Wife cannot do any Thing as Execu- 

ix in Prejudice of her Husband. 

Two were bound to a third jointly and ſe— 

vers! iv - the Obligee made the Wife of one of 

ne Obligors Executrix, and deviſeth to her 
i! tis Goods, after Debts and Legacies paid, 
ind dies: The Woman Executrix adminilters; 
U 4 then 


296 | Of Feme Covert, Cb. xxlw. 


"8 trix, and died, leaving Aſſets to pay the Debt 
then the Wife dies inteſtate, and the Plaintis 
admiviſter'd de bonis non, the Obligee brings 
Action and ſues the ſurviving - Obligor, if 
Oblipee makes Was reſolved that the Action lies not: 1. When 
the Wiſe of one the Obligee made the Wiſe of one of the Obi 
of the Obligors gors Executrix, the Action was ſuſpended dy. 
ENecutrix, ring the Continuance of the Executorſhip; 

and then the Rule is, a perſonal Action once 

ſuſpended is extinct, if it be by his dun AG, 


trix; aliter by Act in Law. 2. When che 
Obligor made the Executrix of the Ob! 
gee his Executrix, and left Aſſets, the Debt 
was preſentiy ſatisfied by way of Retainer, 
and fo no new Action can he had for that 
Debt. Hol. 10. Fryer and Gildrige. Myr 
855. Meſme Caſe: But if a Feme Executrix 


Regula. 


Obligoy makes 


4 | the Executrix of a Debtee takes the Obligor to Husband, 


of the OCbligee and after the Baron dies this Suſpenſion i; 

25 Execatrix. not any Extinguiſument, becauſe it was by 

eme Execu- f bl | * 

„Fa Act in Law, and in auter droit. M. 30 U 

takes the Obli- 31 Eliz. Sir 7ohn Needbam's Caſe, 8 Co. 
gor to iusband. 136. Lb 

A Feme Executrix marries with a Debtor of 

the Teſtator; the Husband dies, and Debt was 

brought againſt the Feme, who pleads Rien, 

enter les mains ; and if this were Allets was 

the Queſtion. Per Curiam : This Debt is not 

Aſſets in her Hands; for by the Intermarriage 

Deb: ſuſpended the Debt which the Executrix had. en auter 

droit, was not extinct, but ſuſpended ; and the 

Action was revived againſt che. Executors of 


in the Commentaries. Cro, Eliz, 114. Cyr 
min and Read, 


Thovg! 


then the ſame Obligor made her bis Execu- 


as here it is, by making the Woman Erecu- 


. L 7 
tbe Baron, and compared it to Darcy s Caie 


CEETTTY 


Ch. XXIV. Eu or Abminiftiatrix. 297 


00 ach if the Feme Obligee take the Obli- Feme Oblizee 
ger to 14:;band, this is a Releaſe in Law; but es the Obli- 
{1 Eeme Executrix takes the Debtor to "Hat. ger to Hivbang 
bad, this is no Releaſe in Law; for that ſhould 

n Devaſtavit, which an Act in Law ſhall 

"work 1 Tuſt. 264. b. 

{x Man takes to Wife an Executtix, all the 
Debts being Rat and he hath Goods in bis 
H:nds to pay Legacies, the Wife dies, the Huſ- 
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| ag cannot be ſued for theſe Legacies in the 
CT 7 cclctiaſtical Court by the Legatees; for the } 
: ent of Kin to the Wife may have Letrers of i 
| Ariane granted to him of theſe Goods i 
the Hards of the Husband. And therefore 1 
iÞ ch Husband, after bis Wife's Death, makes 1 
Ho iſe, That in Conſideration he had the N 
˖ cds, being more than would ſatisſy, if rhe N 
ö aintiff, being Legatee, would forbear to ſue bi 
x in for lach a Time, be would pay the Legacy. | 
: 0 is good Conſideration. 1 Bulſt. 44. Smith i 
$ anu Jones. ay 
| \dminifiratris dar” minorizate of the Daugh- Of Eulen i 
7 %; Exocurrix made divers Bonds to the Cre- ein | 
. ltor of the Teſtator, and then took Huf. *% { 
. Per Curiam ; The Husband may retain j 
f \» muci of the Teſtator's Goods as amounted | 
1s the Value of the Debts paid. But Hobart, 
10 2 makes it a Queſtion, How the Caſe 
15 wall be if che Wife die? for then the Husband | 
t sro loager chargeable by her Bond: But it is C 
e ad in! Roll. Ar. 923. If the Husband, in the : 
er de of the Wife, declare that he retains ſuch | 
* ar Goods inflead of the Obligations, al- 1 
of ugh the Wife after dies; yet by the Decla- 70 
ie an the Propriety was abſolutely altered in AHeration of 5 6 
1 de ek send, and then the Death of the Wife the Property of 174 
-Y net develt it, Briers and Goddard. the Gods. 1 16 
50 Feme * 
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1 298 | | 07 This: Covert, Ch. XVI. 
Wh = i | Feme and another Perſon are Woven; 
MJ | Feme takes Husband, the Husband dauth 
[= alter the Property of the Goods of the Teſt. 
tor, and the Wife dies; now the other Ex: 
tor ſhall have Action "of Detioue 4Cain{t the 
ſame tiushand of the ſaid Goods, Beni! 
N. 38 p.t0. 

If the Executrix of an Obliges takes the 00 


Feme Execu- 
trix takes the mor to her Husband, this is no Extinguifhmer: 


| 
| 3 of the Debt: But if the Ob/igee herſelf makes 
1 . s. 96 "age the Obligor her Husband, that is an Extinguifh- 
1 gwiſped. ment: Where a Feme Covert Executrix dies, 
"ff Her Teftator"s ſuch of the Teſtator's Goods as remain in Specie 
0 Effects, which ſhall go to his Adminiſtrator de bouts non, 00 
2 remain in Spe- ſo wal his Money, if it be kept by itſelf; 
1 3 - if the Husband ſeizes it, it will be his, belt ww " 
| -&o ee nan be a Devaſtavit: Wheie a Feme Covert is E. 
Thy" the Feme £cutrix, the Husband may adminiſter, and bing 
1 ſuſenibe Er- her, tho' ſhe refuſes, and may releaſe the Deb 
bo e be of her Teſtator. Sali. Rep. 306. 
warm A ferlon died inteſtate, leaving a Wife and 
Aiminifira- Brother; the Ordinary granted the Adninitl,: the 
tion, Part to tion of ſome Debts to the Brother, and of the 
the Brother, Refidve to the Wife. Per Curiam Ihe Ord: 
3 nary may grant Adminiſtration, either to the 
Wiſe Wife or next of Kin, but the Wife (hail yave 
her Share, according to the Stat. Of Difiri'- 


tions : And the Court held, that the Ordinary 
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may grant Adminiſtration to the Brother quoad Hl 

Elusband en- Part, and to the Wife for the Reſt : But where U 
abled to admi- the Wife dies, Adminiſtration can be grant tyec 
» "s to bis only to the Husband, if he requeſt it. Showe! 1 "9; 
* Rep. dg Fall. 36. nd u 


ert Here 


Ch. XXIV. Executrix Rs trix. 


lere the Husband fall be chi with the 
Waſte ot the Wife Adminiftratrisx ; The Man- 
wy of t rhe e Proceeging of the Sheriff in fuch 


Caf: aud whether Execution Hall be de bo- 
nis "propyl of the Husband. 


A. recover againſt B. Debt ad Damages, Where Feecu- 
ind after B. dies, and Adminiſtration is granted tn ſball be de 
to C. his Wife, who waſtes the Goods;* and af- bonds 5. E. K 
iz ſhe rakes D. to Husband, and a Frers fat 1, BY 
is wwarded de bonts Teſtatoris in the Hands of 
7. and C. the Sheriff returns nulla bona, Cc. 

{nl vpon this, on Surmiſe that they have 
walled the Goods, other Writ is awarded to 
the Sheritt, / fbi conſtare poterit per Inqu/i- 
rem, that they have waſted; then to warn 
them to ſhew Canſe why Execution ſhould 
den be de louis propriis, and the Inqueſt find 
ths Matter, and refer it to the Court; 
ether the Husband and Wife have waſted 
„ Goods of the Teſtator, according to the 
W. {t, or not 2 Upon this ſpecial Return, the 
Court #21] award Execution de bonis proprits 
of the Baron and Feme; for the Sheriff h-d 
turned the ſpecial Marter, and therefore the 
tusband is to be charged for the Converſion 
of the Wiſe. M. 16 Car. 1. B. R. Rnight and 
Hit: & Ux. verſ. Copping. 18 H. 6. 14. b. 

Upon Suggeſtion of a Devaſtavit of a Feme Declaration in 
Executrix, it was laid, that the Baron and Feme Waſte againſt 
Drviffaver” and Converter? ad uſum ipſorum; Baron and 
and upon the Iſſue it was found accordingly: It ec _ 
wis moved in Arreſt of Judgment, that they 

"11d nor convert to their own Uſe; and fo in 
1 wer and Converſion, quod ConverteP® 4 
aſum iplorum, is not good. But per Cur iam 
"ere the material Part of the Iſſue was, the 
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zee | Of Femme Covert, Ch. XXIV. 


Waſting of the Baron and Feme, which they 
might do jointly, and the Converſion is nothing 
to the Purpoſe. 2 Vent. 45. | 
Now the Reaſon why Execution ſhould he /, 
bonis proprits of Baron and Feme, is, the Wit 
may have Goods as a Term, or Chattels tea, 
before the Coverture; alſo ſhe may have Go, 


after the Husband's Deceaſe; and therefore i 


Debt the Husband is charged in Right of ti; 
Wife, as Executrix, and Judgment is given . 
gainſt them, it ſhall be de bowis ſuis proprice, an 
ood. And it was refolved, Cro, Car. $19. in 
Mounſin and Bourne's Caſe, that a Devafay; 
may be by a Feme by eloining the Goods, :; 
2 Feme Covert may do a Tort, and be puniſhed 
for it. It was held alſo, that if a Man take Ex. 
ecutrix to Wiſe, and waſte the Goods, it is 
Devaſtavit in the Wiſe. And if there he a Rs 
covery againſt Baron and Feme upon a Devaſis- 
vit, if the Baron ſurvive the Wife, he ſhall be 
charged; alſo if the Feme ſurvive, ſhe ſhall be 


Where the charged: But if the Recovery be not againit 
Hausband ſhall 


yet be charged, dies, the Baron ſhall not be charged 


 Feme is Executrix of her firſt Husband, and 
ſhe adminiſtred when ſhe was ſole, and then 
takes a ſecond Husband ; and there is a Dev 
i ſtavit return'd, and a Capias ad Satisfaciendun 
Paron ard againſt both de bonis proprits, and the Husbend 
eme commit- was committed to the Fleet, and fo was the Witt 
3 becauſe the Devaſtation of the Husband ſhall be 
itte Act of the Wife. Dyer 216. Marg, M38 
& 39 Eliz, B. C. Vaughan and Thomas. | 

A Woman is indebted by Obligation as Ex 
cutrix, avd had Aſſets of the Goods fot the 
Debt, and after takes Husband, the Debree c. 
mands the Debt of the Husband, and there- 


upon they ſubmit themſelves to Arbitration 0f 
0 


Baron and Feme in the Life of the Wife, and ft. 
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(bAV. Executrix or Adminiſtratrix. 301 
| Ations and Demands; the Arbitrators may Harband 
nike an Award of this Debt, that the Wife of chargeable 
| with a Deves 

the Husband, as Executrix, ow'd to the Debtee. ga vit of the 
and ber Coke, in this Cafe, though no Aſſets Wife, tho" no 
to the Hands of the Husband, yet he is Aſſets came 10 
geable for the Devaſtavir made by the Wife bis Hands, 
oe Coverture. | 

80 21 H. 7. 29. 5. The Husband ſubmits all Award of 4 
Actions and 2 Cc. avd the Award Debt due to 

1: of a Debt due to the Wife as Executrix. - Miſe as 
I Curtain, This is 2 good Bar of the Debt 
of the Wife. 1 Roll. Rep. 269. Lumley and 
Hutton. 

in Debt on Obligation againſt J. and his 
Wee 25 Adminiſtratrix ; the — pleads 
ayment by the Wife after the Inteſtate's Death, 


x. 
2 on that Ifſue found pro Quer: Judgment Fulgment 
e. ws quad recuperet debitum againſt them, de bo- quod reeu- 
4. . T/tatoris, f non, &tc. the Damages de bonis peret debi- 
de proprits, Per Curiam: This Judgment is well wem againſt 

| | 8 Baron and 
be geren; 1. Although the Plea be falſe, yet he 5e, de bo- 
alt 1s a'togerher a Stranger to the Teſtator; and nis Teſtato- 


mages de bo- 
| ' nis propriis. 
tough the Wiſe hath not any Gocds during * 
the Coverture, yet becauſe the Husband is on- 


un iy charged in reſpe& of the Wife, and ſhe 
nd wight have Goods if ſhe ſurvived, and Exe- 
te, wtioy micht be taken againſt her, the Judg- 
be ment is good. Cro. Fac. 116. John's and 
35 Adams. 


it's laid in Roll. Abr. 919. If a Feme Ex- 
ecutrix take Husband, who waſtes the Goods, 
de heme, dies, by the Common Law there is 
nt any Kemedy againſt the Husband : But in 
this Caſe, by the Eccleſiaſtical Law, the Huſ- 
bd ſhall be puniſh'd and compell'd to make 
| Reſtitu- 


102 


De vaſtavit 
returned a- 
gain ſt Laron 
and Feme ; 
Temme dies, the 
Hujhband ha. 
be charged 
Prohibition a- 
painſt a Spo- 
liation. 


Term extinit 
in one Reſpect, 
yet remains 
Aſets in an- 
ol ber. 


Intermarriauge 
of a Femecith 


& Debtor of the 
Teftator. 


Of Feme Covert, Ch. XXIV. 
Reltitation ; but if a Devaſtavit is returu'd 3. 
gainſt Baron and Feme, and the Feme dies, ye; 
the Husband ſhall be charged. id. 330. 

if the Husband poſleſs'd of Goods in the 
Right of his Wife dies, and after a new Admi. 
niſtration is granted to J. S. who ſues the 
Grantce of the Goods for a Spoliation, in the 
Eccleſiaſtical Court, a Prohibition lies. M. 11 
Car. 2. B. R. Clarke and Daniel. So if ſuc; 
Husband waſte the Goods, and after the Waſte 
dies, if the Husband be ſued in the Spirity:| 
Court for a Spoliation, or a Waſte of the 
Goods, a Prohibition lies. 2 Roll. Abr. 302. 

The Plaintiff being Executrix and Reſfiduar; 
Legatee of her former Husband, lends 100“ 
to A. and B. and took a Note for it in he: 
own Name, and a Bond in a Truſtee's Name, 
and after marries B. one of the Obligors; and 
it was held; that the Bond was not extinct. 
Paſch. 1693. between Cotton and Cotton. Vid. 
Lern. 290. . 


eme Executrix hath a Term, and takes Huſ- 


band, and the Husband purchaſech the Rever- 
ſion, the Term is extin&, as to ber, if ſhe ſut- 
vive; but as to all Strangers, it ſhall be ac 
counted as Aſſets in her Hands. Moor 54. 
1 Leon. 720. Croſſman and Reade, In Leon. the 
Caſe was, J. S. made his Wife Executrix, and 
died; J. D. being then indebted to the Tel 
tator in 6 J. upon a ſimple Contract, the Wie 
Eaccutrix took to Husband the faid 70 
J. D. made his Executor and died: A Cre- 
ditor of J. S. brings an Action of Debt agaiill 
the Wife, Executric of J. S. and upen the 
Feadivg, the Matter in Queſtion was, If b 
the Intermartiage of the Wife with the Debtor 
of the Teſtator, the ſame were a Devaſtavis 
or not; and if the ſaid Debt of 60 /. "40 


„ VIV. Executrix or Adiniuiſtratrix. 
7 0 f ould be Aſſets in her Hands? And per 
(iam, ſt is no Dev aft ac it nor Aſſets; for the 
men may have an Action againſt the Execu- 
of 7,1). And it was agreed per Curiam, 
ir if a Man make a Debcor and a Stranger his 
F,e-::075, and the Debtor dieth, the ſurviving 
Fac: tot may have an Action of Debt againd 
Executor of the Debtor, | 
a Feme Covert, Executrix to J. F. jt Ko Debt on Bond 
Huband, and after the Husband and Wife y Baron and. 
ing Action of Debt on Obligation in Right of, ee 5 
fe, as Executrix to J. S. againſt J. D. hes Rs 
10 Mare Juden againſt him to recover the ment; Eme 
Debt, with Damages and Colts; and after the dies, and the 
Jie dies before Execution ſued, the Husband Husband ſpad 


| not have E xe- 
ſh-'! not have E Rxecution upon this Judgment; 3 ena _— 
» 


\ur that (though he is privy to the Judgment) ehy. 
je: he hall not have the Thing recaver'd ; but 
e app2rtains to the ſucceeding Executor or 
Eni ator of J. S. M. 7 Car. B. R. Beau- 

and Long, vide ſupra, Trin. 11 Car. B. R. 


Ferie, 5 (Iiſe. Cro. Car. 208, 227. Aſter a 
Year and Day, the Husband brought & ire fac 
kes cution. But per Curiam, The Scire 
les not; for the firſt Action was brought by 
Ee. and Feme Adminiſtratrix, which is 
! 2er didit, and the Recovery being there- 
on, is in Right of the Inteſtate; and the 
ene being dead, the Baron cannot leis that 
hg iv; the Adminiſtratrix being Dead, the 
dult is merely determin'd, and cannot be re- 
wech! by avy but he who comes in that Right, 
and fo Hoch not the Husbard ; and he Who 
wht to have the Scire fac? might have Privicy 
nd Froper:y in the Debt, and the Husband 
ach no "roperty in it. 
fa Man marries an Executrix, he ſhall an- 
ver tor {> much of the Perſonal Eſtate as ſhe 
pol- 
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Haute helur and Beau, 2 Fern. 61. r 


/ Feme Covert; Ch. Wel. 
poſſeſs d, although he took it asg Portion wit 
her; and this not only in Favour of..Credicr, 
but likewiſe of an Heir. Paſch, 1688. between 


* 


But if a Fenie Adminiſtratrix waſtcs e Af.. | 
ſets, and then marries, and dies, the Husband i; 
liable to no more than the Value of what came F 
to his or his Wife's Hands after the Matrige F 
Decreed Mich. 1689. 2 Vern. 1:8. þ 

The Defendant had marry'd an Adminiſtri- 
trix to her former Husband, to a Share % 50 
whoſe Perſonal Eſtate the Plaintiff was incitled ; nj 
the Adminiſtratrix was likewiſe intitled to 1 n 
Third, and before her ſecond Marriage had 1 
waſted great Part of the Eſtate, and then died; U 
and a Bill was brought againſt her Husband, 90 7 

have an Account of the Eſtate, and a Satil- 7 
faction for his Share; and being heard at the * 
Rolls, an Account was decreed to be taken of j 
what of the Eitate had come to the Hands of CH 
the Adminiſtratrix before her ſecond Marriage, * 
and the Plaintiff to have a Satisfaction againſt W: 
the Defendant ahſolutely, for ſo much as carne Hat 

to his or his Wife's Hands after Marriage, and was 
for what came to her Hands before her ſecond 17 
Marriage, to have Satisfaction againſt the De- erte 
fendant, ſo far as he had any Eſtate of his Wies, not 
and this Decree was affirmed by my Lord Chan- 
cellor, Paſch. 1706. between Powell and Bell; 
arid it was ſaid to have been ſeveral Times held, 
That where a Man marties a Woman, without n 
ſtipulating for any particular Fortune, ot . 
king any Settlement; and after the Death d ee 
the Wife, Debts of hers appear; the Husband BW aur, 
not being a Purchaſer, in ſuch Caſe ſhall be 25. The 
ſwerable for the Debts of the Wife in Equip the U. 
as far as he had any Money or other Ter d 


Eſtate of hers. 
1 


lf 


Ch. XXIV. Executrix or Adminiftratrix. 
che firſt Husband and Wife are guilty of 
Devaſtavit, and there is a Bond Debt due: 
% Cur), This makes ſuch 4 Lien by the Deed, 
that the ſecond Husband is bound ; but where 
there is barely a Breach of Truſt, or a Debt 
| +; {ple ContraRt, there In Equity the Plain- 
© ought to follow the Eſtate of the Wife in 
the Hands of the Executor of the firſt Huf. 
band. H. U. 1684. 1 Fern, 309. 
and his Wiſe being poſſeſs'd in Right of 
his Wife of a Term, which ſhe had as Admi- 
niftratrix to her firſt Husband C. W. being in- 
lebted, by Conttact granted the Term to Cole- 
an, to the Uſe of V and his Wife for their 
Lives, and aſter to the Uſe of Coleman himſelf. 
Hei ſued for this Debt, and Recovery againſt 
tim, and the Sheriff by Fieri fac? fold the Term 
„ene Defendant. The Grant of the Term is Term in the 
:ot void by Stat. 3 H. 7. as made to defraud Wife as Admi- 
Creditors; for this Grant is not to aveid Cre- _ 2 5 
ter; ; for the Term being in the Right of the % Behr of bs 
Wie as Adminiſtratrix, if it ſo continued in the FHuzbhand. 
Hands of . and had never been granted, this 
was not extendible for the Debt of V. and if 
 himſe!f had it as Executor, it had not been 
titendible for his proper Debt, and Fraud ſhall 
not be intended, except expreſsly found. 


Actions. Vide ſupra. 


eme Executrix takes Husband, they bring By Ontlatvry 
tion of Debt as Executrix, and recover and the — 
ave judgment; but in Bar of this, the Out- ferfeits 3 

wry of the Baron is pleaded. Per Curiam : We bad as 

The Bron forfeits nothing of the Goods which Erecutrix. 

de Wie had as Executrix, 3 Bulſt. 210. Hix 

nd Ux" verſus Harriſon. e 
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Indehitatus by Baton and Feme as Admini- 
ſtratrjix o J. S. on, Ageount as Admimiſtratrix, 
and Arrearages - Baron and Feme 23 
Adminiſtratrix: The Defendant demurs, be. 
cauſe is is not ſaid, the: Debt was due to the 
i Wife as Adminiſtratrix. 3 Keb. 396. 
Corenant evith & ſteme Sole delivers a, certain dum of Money 
a Feme to pay into the Hands of 7. S. the Defendant there. 
A. 1001. per upon covenants with the Feme to pay to 4, B 
Bene ile, 120.4 fer Aunum, fo long as the Money ſal 
Hikand, cantiuue in the Hands of J. S. the Feme takes 
Husband Husband; the 100 J. en Annum is Arrcar.; the 
makes Execu- Hushand, makes his Executor, and dies; and 
for, and dies; aſter his Death, the 100 J. per Annum is in Ai. 
the Executor * . bes Sek} F pa 
may ſue for the feat alſo: The Executor brings Action of Co. 
Arrear Venaut, upon the Indenture, avd good ; for the 
Covenant, concerns the Executor, . becauſe he 
repreignts. the Teſtataor. Style 140, Hope and 
| Hunt, 2 od e a i 
By Grant of If Adminiſtratrix takes Hushand, and the Hul- 
omnia hors band grants oma boua & catalla ſua, aud it is 
by Admin fa <XPrels'd in the Deed that he gives an Horſe in 
trix, hat the Name of Seiſin of the Goods, which Horſe 
paſſeth. is Parcel of the Goods of. the Inteſtate, as it i _ 
found by Special Verdict, the Goods of the 
Inteſtate ſhall paſs. by this Grant. 2 Roll. Al.. 
8 


, 
— 


Obligee made bis Wife Executrix, and died; 
and the Wife, being Executrix, died inteſtate: b- 
The Plaintiff in the Action took out Letters of Wie 
Adminiſtration of the Goods and, Chattels of 175 
the Wife, and brought this Action of Debt cn . 
the Bond as Adminiltratrix of the Wiſe; where. 
as the Plaintiff ought firſt to have taken out 
Letters of Fir a) eh de bouis non Admin 


ſtratis of the Teſtator, and ſo to have brovgit Nent 
her Action. Sty/e 225. Leg and Auderton. 


Fad 
40 m 


Ch. XXIV: Execute or fdntiniflratric. 
4/411: againſt the Wiſe of an Inteſtate, in 
Confideratiad: of -Forbearance;. is not good, un- 
ſels ſhe adminiſters 1 Leon. 240. Eilwicks and 
Ik 


| Ini irate Aſſunipfir for Money received by 
he Defendant t the Uſes of the Plaintiſis ah 


D.tendant pleads quod Cxuſu Actionis non ac- 
7e infru ſox AinwosiFhe Platacifty reply, 
that che Party died inteſtate tali Dio, and that 
no Adininiftration” was committed till fuch 2 
Tins and then Adminiſtiatww was committed 
be Wiſe, Et fic Cauſa Attionss accrt uit, Oc. 
d conclude to the Country, and 8 ir 

cem) the Defeadant demurred. 

t CJ. It hath obtained, tes an Addi. 
nus lech in ſuch Caſe, bu it ſermetli not pro- 
ber to the Uſe of both, (though it may con- 
gude 04 damnum i pſoru ug for the Difference 
„ where Wife kath the Choſe in Alion in het 
own Right, and where en auter droit; in ches 
dne Cale it ſhall ſurvive; in the other not; 
ov: where there is Judgment againſt a Feme 
vc, and afterwards a Scire facias, and Judg- 
nent thereupon againſt Husband and Wife, and 
it „es the Husband is bound; 9u0d not ds 
0 ind tb. 2 311. 

Eror out of Ireland, where there was 2 
[1 E againſt Feme Sole, Who married; a 

facias iſſued againſt the Husband ind 
and ſudgment againſt them, and two Ni- 
tils, t 'vc Wife dies; a ſecond Fare facias is 
wird againſt the Husband, and Judgment 
wreupon againſt him, and Execution award- 
©: The Q r is, If the Husband be charge - 
ve This Caſe was well debated, and Judg- 

nent . affirmed. Comberb. 103. 
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Where and how Adminiſtration belongs 1 Huſ. 


Stat. 31 Ed. 3. cap. 11. and the Stat. 23 HZ 5 


only to the Wife and Children; ſo is 4 Rev 51 


| 409. 


Of Feme Covert, &c, Ch. XX1y, 


band or Wife. 


Adminiſtration, by our Law, belongs to the 
Husband, and not the Wiſe's Kindred, by the 


does not compel the Husband to take Admini- 
ſtrat ion; for it is a Penal Law, and extend; 


Ognel's Caſe. Cro. Car. 106. Johns and Rows, 
The Daughter takes Husband, and dies; the 
Mother obtains Letters of Adminiſtration; anda | 
Prohibition was denied, becauſe Adminiſtration 
ought to be granted to the Husband, and not 
to the Mother; and it is not like to the Cale 
of tvro iu aquali gradu, and one obtains Letter 
of Adminiſtration, which ſhall not be repealed, 
becauſe they have executed their Power, $d. 
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CHAP XXVII. 
AT + *. nn | 
Actions, Sits. 
6 34. 6d eee 


Statement of a Mrit or Suit in Law or Equity, 
by Marriage or Death, pending the Suit. If 
th» 11/:f> be put before the Hnsband, the Writ 
gates. Feme Plaintiff after Mrit of Enquiry, 
and before the Return marries, if the 'Attton 
„ abate, Feme Sole, depending a Pill in 


54 131145 * 


be Chancery, takes Husband, if the Suit ſhall 
45 Aate, How it is if fhe be Deſendant. Of 
_ Aftions which the Husbaud may have for 
not Hong: done to the Wife.  Tadiftment by Ba- 
de In aud Feme, and againſt Baron and Feme, 
ters here and in what Caſes Wives are inditt- 
5 able, without their Husbauds, or mot. 
Marriage, 
Abatement „Deal. 
4 P* Marriage : It is a Rule, 
E. The Taking of a Husband between the NV. Regula. 
«0 P/iu; and the Day in Banco, is not Error, be- 
C cauſe nit is but a Plea in Abatement; but the 
22 kith of one of the Parties is Error, becauſe 


by this the Writ is abated, though it cannot be 
praded. Sid. 1433. 1 
and his Wife brought Caſe for ſlanderous 
words againſt H. and his Wife: H. the Deſen- 
laat dies, che Feme takes another Husband, 
endant the Suit; the Court inclined, becauſe. 
ne Defendant had, by her Intermarriage, chan- 
kel ber Name, that the V/rit abated. Se 138. 
Haie 3nd Harwood. 
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If Feme Sole Plaintiff takes Husbang, the 
Writ is not abated, but abateable. 1 Icon. 16 
169. | 
Death or Coverture at the Time of the Wr. 

purchaſed, a bates the Writ de Facio; but Co- 

verture after makes it abateable ; bi only by 

Plea. .+ lit 31 
Plea, at the Treſpaſs v Was brought by the Plaintif, being 
Day in Ban- 3 Feme Sole: It was tried by Nei Prius; — 
* d - 2 Verdict pro Quer and Damages. The Deſc: 
and before that dant at the Day in Banco pleads, that after the 
Day, tbe Plain - Verdict, and before that Day, the Plaintiff took 
e Hrſ- to Husband one J. & and ſhe being matried, 


band. demanded Judgment. 'Per Curiam This Plea 


cannot be pleaded ; for the Deſendant hath 10 


Day to plead it; and the Pajnait wa Judg- 


ment. Cxo. Car. 23a n 
Feme makes a Letter of Amen to the Blain- 
tiff ro gain a Debt, and then marries ; this is not 
any Countermand or Revocation of the Suit, and 
the Writ is not abated, but only abateable. 
Leon. 189. Lee and Madox. 
1 An Action of Debt was brought againſt 2 
e vg Feme Sole in the Palace-Court ; after Appest 
Palos Cw; ande and Mea pleaded, ſhe Marry d. and fe- 
Lad mov'd the Cauſe into the Kirg's' Bench by 


married, and 


removed the Habeas Corpus; anch hete the Plaintiff declared 


Cauſe ins againſt ber e CH, Ma, The. Pefendant 


leaded in Abatement, ſhe was marry d at the 
ime of the Habeas Corpus ſued out; and ruled 
to be a good Plea; for'here the Proceedings tc 
de nouo, and the Court takes no Notice of the 
Proceedings below, or of what rc de the 
Habeas Corpus. Salk, Rey. fo. 8. 


By Death. 


Action was brought by H. againſt Sir Thomas 
Fee, 20d A. his Wife, as Daughter and Heir of 
i. 71, , and hanging the Writ, Pope died: 
Ham was of Opinion, that the Writ ſhall not 
1bate, But Executrix brings an Action in her 
own Name, and the Name of her Husband, 
nd pendant the Writ, the Baron dies, the Writ 
hall abate. Winch, p. 102. Holman verſ. Sir Tho. 
debe and his Wife. R Tg 

teme, pendant the Writ againſt her, takes 
uchand ; this doth not abate the Writ, but 
the Recovery againſt her upon the firſt Writ is 
cd Put if after the original Proceſs ſued, 
11d before the Return ſhe take Husband; this 
ſal 1bate the Writ. By Doderidge in Heydon 
nd Mier's Cafe, 2 Rob. Rep. 532 
baron and Feme bring ſeveral Writs of Hire Several wins 
fo” againſt Ter-tenants in divers Counties: of Seire fac 
igment is given againſt ſome of them by by Baron and 
before any Execution, the Baron dies: Quære, ee 
all the Vrit abare as well againſt thoſe againſt Ouære, If 
hom judgment was given, as againſt thoſe 5 
do have pleaded. Hob. 287. e 
Treſpaſs againſt Baron and Feme; after Ver- 
0 pro Duet, the Nlaintiff died, between the 
Day of iſt Prius and the Day in Banco. In 
1 6. 7,6. it is held by all the Court, that 
the Death of the Plaintiff or Defendant, after Death after 
Verdict by N Prius, and before the Day in Ferdiet and 
Vase, fhall abate the Writ or Bill: But the 5 
Cour: doubted in the principal Caſe, becauſe f 
ins s an Action of Treſpaſs, which is but per- 
onal, and is joint and Keeral and it is clear, 
' the keme had been dead, and the Baron ſur- 
| A 4 | vived, 


it abate 


againſt all. 
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P*fault, aug pendant the Pleas of others; and, Tee, againſt 


— — 2 
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q DEI : 


The Wife is 

— in tbe 
rit before 

the Husbard. 


Ejeci men 


FWrit abate- 
able by Plea. 


Of Actions and Indidments :Ch:Xxy 
vived, Judgmant ſhould have been entet'g 3. 
gainſt him 5 and the Reaſon E the fare; that 
ſhe ſurviving ſnhould be chargeable ſor che Treſ. 


paſs. Adjournatur. Gra. Car, 509. but in Ge. 


Jac. 356. in the Cals of Ridgley againſt Ie 


and his Wiſe. In Ejectment, the Husband dies 


ſince the Niſi Prius, and beſore the Day i, 
Bank. And per Curiam > Becaule it is in the 
Nature of a Treſpaſs, and the Feme is, charged 
for her own Fact, the Action continues again 
the Wife, and Judgment ſhould. be enter d . 
gainſt her ſole, becauſe the Husband was dead. 
The Writ ſhall abate if tbe Wife be put be⸗ 
fore the Hushand. 2 Leon. p. 59. 
A. Writ brought againſt Baron and Feme 2. 
bates by the Death of the Feme, though ahtzr 
Verdict. Hoe. 129. {20% 80 
Ejectment verſus Baron and Feme; 2nd td 
they are one Perſon in Law, yet if Baron die, 
the Plaintift may proceed againſt the Wiſe. 
If a Feme ſole bring Treſpaſs and recover, 
and a Writ of Enquiry of Damages is awarded, 
and before the Return. of it the Plaintiff takes 
Husband ; and after the Writ is returned, ang 
Judgment given upon it, without any Exception 
taken by the Defendant, he ſhall not bave Ad- 
vantage of this in a Writ of Error, becauſe the 
Writ was but abateable by Plea. 1 Kad. Al. 
781. Smith and Odiham, BUR 6 


| Abatement in Chancery SUIS, 


If a Feme ſole takes Husband pendeute Lite, 
the Feme, by ber own Act, hath abated he 


Suit; otherwiſe where ſhe is Defendant. - 


_ If a Feme ſole have a Bill depending in tie 


Court of Chancery, and pendant the Suit, takes 


Husband; by this her own Act her Suites 


Cb. XXV. by or againſt Baron amd Feine. 
bete; and if ſhe and ber Husband will have 
he L%%& of the Suit; they muſt borh join in a 


de Peintiff may go on with his Suit; for the 
ylarriage is no Abatement or Impediment, be- 
caule the i is Defendant. - 

{+ Plaiatiff exhibigs a Bill againſt a Feme 
le, wherers ſhe maketh Anſwer, and after 


rd her Husband, without any Reviver, and 


2 
d. ter Husband ſhall be bound by that Aſwer ſhe 
be⸗ nade before Marriage, in regard ſhe. ſhall nor 
admitted to take Advantage of her own Act; 
4 con.rary where a Woman ſole exhibits ber Bill, 
ter o which the Defendant anſwereth, and then 
un es; her Husband and ſhe cannot proceed 
Wy zgzinſt the Defendant, without Bill of Re- 
die, wer. 
if a Man and his Wife exhibir their Bill of 
ver, Co mp/2int, whereto the Defendant anſwererh, - 
ded, il the Man dieth,. the Woman ſhall be ac her 
kes Fedion, whether the will exhibit a new Bill, 
and proceed upon the former ; and the Defen- 
tion ein fall be bound by the Anſwer made to 
Ad- tie Mar ard his Wiſe. 
be baren and Teme join in a Bil for a Duty due 
Air, "the Wile; ſhe dieth before the Hearing, tbe 
baron, after her Deceaſe, exhibired a new Bill, 
red Proceſs to hear judgment; becauſe 
be Defend ant was not called to anſwer, the 
nearing was put oft. 
Lite, If a Man exhibit a Bill againſt a Man and his 
| her v for 2 Matter which wholly concerneth 
he W. as and both aoſwer, aud afrer the Ba- 
n the on hes; this is an Abatement of the Suit, that 
akes Wi Vain cannot proceed againſt the Feme 


for the ome ſha}! not be 
con- 


bout Reviver; 


of Zevivers But if 3 teme ſole in ſuch 
ol be 4 Nefendant, and marries,” in that Caſe 


narierh ; the Plaintiff may proceed againſt her 


313 
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ſhe ought ht make new” Avſwtr,” other 


Of Attions and Indifiments Ch. XXV. 
conſtrain'd td abide by that Anſwer which fle 
made with her Husband, becauſe ſhe was then 
under the Power and Chertion of her Husband; 
and be being dead, and the ſeiſed and pölſeſed 
of the Thing in Queſtion as her former Eflate, 


ought not to be bound in Equky; but if ſhe 
abide by her Anſwer made with her Husbard 


then the Plaintiff may proceed, and og De. 5 
cree to bind her. | f 
If Baron and Feme, in the Right of che Wi iſe, 0 
exhibic their Bill upon à Matter in Equity, 
whereurito the Defendant anſwereth, and ths . 
Feme dies; this is, in Tome Caſes, -an"Abate- lo 
ment of the Su. As for Inſlance; Tf the Wit or 
be Guardian in Socage, and taketh Hushahd, of 
yet the eme continues Guardian; and if B. 00 
ron and Feme in that Capacity exhibic their 
Bill for any Matter in Equity, and the Wr 
dics, it 3s at Abatement of the Suit. oh ten 


of Actions which the Huiband may have fat 
Wrong « done to the Wife. Vide Indict men. 


Treſpaſ. de Uxore rapta & abdutta cum tori 
wiri, Vide Dyer 256. pl. 10. 2 Cro.50%, 536 

2 Inſt. 181, 434. Fitz. IN. B. 84. I. i. 6.4 
6 Rep. 46. Dyer 207. 

The Star. 6 R. 2, gives Appeal of Rape to 
the Husband, where the Wife 'conſents to the 
Raviſher ; but the Husband in Reputation Cal 
not have the Action: But where it is a . 
riage voida ble, till the Marriage be adnulled, che 
Husband may have Action within this Statute; 
but if the Wife take two Husbands, the ſecond 
Husband may not, becauſe he is not Baron 4 
Facto, or de Fure, Lit. Rep. 75. 


Indif 


(XV, ine or 1 Fine. 315 


I; lara Vide Information ah Offence 


jadictnenc for Aſſault and Battery made up- Aſuult and 
1 Baron and Femme, and for pulling down che Battery. 
Houſe of the Husband. Exception was taken, 
wee te indigement did conclude ad dam- 

16/8 "jo: In, whereas it ſhould be ad damnun 
of thi Husband only. But per Curiam: The 

icunent is good, though ad damnum ipſorum 
| | leſ out. Style," p. 155. | | 

Action on the Caſe, in 88 of 2 Conſpi- 
ncy, was brought againſt A. and B. his Wiſe; 
vr tiar ney malitioſe conſpired to indict him 

or lealiug a Woman's Ruff, de bonis & catallis 
of T1 the Wife; and not guilty was pleaded, 
id Verdict for the Plaintiff. 

Thougfi a Fome Covert may not have any (Goods of the 
Goods, yet being after Verdict; it ſhall be in- We] how to 
tended to be as it may be, (viz.) that theſe. re fone Oe 
Were the Goods of the Wife, dum ſola fuit; and — 
abe Stealing was intended then, and not 
* ii ſhe was a Feme Covert. 1 Roll. Abr. 3. 

River and Parr.” at * 


> — —_— Ln. 
- —— 2 —— — — * — > . r — 
ache ͤ — ˙Ü Ü — * —— 5 ans * 
- . —_— — — —— —— 1220 —— — x 
* 8 - 2 bl « _ 
2 8 _ ey 2 — 
ay: n 2 un — 4 « 1 


VI - 
— — — — o — — —— — 
— — — rar — OO Gs. 
TE 
- * 


Where ves are indif2able without their Huſ- 
bands, or not. N | 


I: was 2 Queſtion in Runs? 8 Cafe, Whether 
tem? Covert may be indicted. without her 
bog, for foreſtalling- or ingroſſing contra 
nt; S: 11411 ; And no Opinion was given, 
faule the indiciment was V. Spinſter, alas 
«Wiſe of , lo chat it does not appear pro- 
wh by the Indi cimtent, that ſhe is a Feme 
\ becauſe this which comes after the 

12; ae is not Parcel of the Name, But it 
Was 


316 / Actions and Indictment, Ch.Xxy 
7 was agreed; that for greater Offences. as sor 
Recuſancy, Felony, Wives are indictable with. 

out their Husbands. Sid. 410. Fenner, Ci 

but the Husband being in Court, they fet « Fine 


upon him. | | 

Wiſe indie! The Wife may be indifted with the Husberd 

—_ Hut for keeping a common Bawdy-Houſe; for ty 

= ” mw Keeping is not to be underſtood the Point of 
ing a Bau- | | j | 4 

| Houſe: Property, but the Governing and Ordering th 

Houſe in ſuch Manner, as ro become a common 
Nofance.” - Sik. 384. | 

Wiſe aſſiſting Refolved by all the Judges, That it a Mar 

oy 61 ee and his Wife go both together to commit 

»lavy or Felony, Burglary, and both of them break a Houle in 

7 Felon. the Night-time, and enter and ſteal Goods: 

that this is no Felony in the Wife, for the Wik 

being with the Husband in the Act, the Law 

ſuppoſes that the Wiſe does it by the Coercion of 

Hrcept iu the Husband; and fo it is in all Larcenies: But 

Murder. as to Murder, if the Husband and Wife join in 

it, they are equally guilty, Kelynge 31. | 

How one vb At the Seffions in the Old-Baily, Ain 1664. 

pretends to be one Jane Jones, together with one Tune 

Wife to a Fe. I,, arion, were indicted for Burglary, and (it 

2 bei pie aded that ſhe was marry'd to Marton, and 

9 95 refus'd to plead by the Name of Jones; Wheie, 

upon the Court, with Conſent of the Jury wid 

found the Indictment, alter'd the Indictment in 

their Preſence, made it Jane Wharton, aii 

Jones, Spinſter, (and did not call her Jane II hu. 

ton, the Wife of Thomas Wharton), But the 

Court inform'd her, that if upon her 1 rial ſhe 

could prove ſhe was marry'd to Marton before 

the Burglary, ſhe ſhould have the Advantage 

it : But ſhe could not, and fo was found guilty 

and bad Judgment. Kel. 37. 
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A Feme Covert ſhall not be deem'd acceſſory Mie not obii- 
0 Fejony for receiving her Husband, who has ged to diſcover 
deen guilty of it; but the Husband will be 1 pm. 
deem'd acce ſſory for receiving his Wiſe after ſhe ae Theake 
12s committed Felony. 3 Iuſt. 108. Nor weill a- Felony. 
the Wie be guilty of High Treaſon by receiv- Otherwiſe if 
jag and concealing her Husband. after he has the Husband 
committed Treaſon. : .... receive her. 
1 the 3 * 2 4 . & M. cap. 9. it is enaQed, W:men to bade 
That if a Woman ſhall be convicted of apy Of . Benefit of 
ence, for which a Man might have the Benefit“ Cle 5 
o is Clergy, upon her Prayer to have the Be- 3 
belt of that Act, judgment of Death ſhould 
not de gen againſt her, but ſhe ſhould ſuffer 
ke lame Puniſhment that a Man ſhould ſuffer 
— lixe Caſe; viz. be burnt in the Hand, and 


kept in Priſon, + not — one Year. 
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1 ; CH A 5. - NXVL, 
11 | | Joinder in Action: 


Where ad in uubar Rt Dawes 0 tem 
Hall joiu, aud avhere and in what Action we 
| In what Caſes the Husband ouly ſball baw thy 
| Adtton. Diverſtty bet wen an Aion whic| 
90 atfirms Property, and which: diſaſſimt by 
161 periy. Tour general Rules of the Baron and 
„ | 1 | | 


Temes Joinder in Attiong and Caſes under 
each 10 direfÞ where Baron aud Fm muj 


E be oraught b 
„ #cbronr, a 


1 Join in the Action, ” it 
[60 the Husband only. 


f | ''| T rover, Indebitatus Adam, Accbunt, For. , 
170 medon, Ejectione Firma, Actions for Rent 
0 Reſcous, Actions for Tithes, Covenant, Nate 


"a Debt on Bond or Contract. Treſpaſs, Battery, 
1 | Eſcape, Action on the Caſe ſur Aſſumpfit, Ac. 
f tions on the Caſe for Torts, Forcible Entry, 
Writ of Error, &c. and the Manner of dt. 
claring in ſuch Actions. Of Actions brought 
by a Feme Covert againſt a Feme Covert h 
what Caſes a Feme Covert is enabled 10 je 
without her Hucband. Of a Feme Sole Mr 


0 bant. 
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IWhere aud in what Afions Baron and Fen 
Hall join, and where and in what ut. 


| Shall conſider, 


1. In what Caſes the Husband only ſhall bay 


the Action. 
2. In what Caſes Baron and Feme mull ien 


3. Where the Husband may join his Vil 
with him or not, at Election. g 


ins 


—_ 
« att 


Cb. XXV J. 7 oindet in Action, &c. 319 


1 * * „ ” MITT © 0 — 1 1 
i what Caſes the Husband ouly ſhall have the 
- Aion; ie) bis i oh 


5 $4: ils We 14-1: I” 1% + 3 
There 1s 2 Diverſicy between Actions which Regula. 
um Property, 25 Replgvin,; Detibue, Cc. for Diverſity be- 


Tem 0 l 5 
„aut co be brqught in che Name of the _—_ _ 
ve the Hughaind only, becauſe the Property is affirm: — N 
With ed; and Actions which. diſafiizay, Property, AS idiſ affirm it. 


Tic{pafs, T rover, che. or theſe. aught. to be Trover. 


Ni- ; 
ought in both their Names, becauſe they are 


# and, 

nr (ode in Zors made before Coverture, Sid. 
—" rm, oui, and Marſbal 3 therefore Trover and 
„eben by Baron, and Feme, for, Trover 


appaled before the Coverture, aud Conver- 


5 wie 8 

, To. n aſterwards. Though two Juſtices in that 
Rent, e were of Opinion, that the Action ought 
V1/aſhe brought by the Baron alone, becauſe the 


iu; of Action is after the Converhon, and 


aten, 
t, M, wlequeot to the Marriage. Beaumont and 
Ert s Cale. If Trover be laid to her before 
of „rage, which was the Inception of the 
rowcht wiz of Action, the Waite may be joined 5 
„ „if che Converſion be laid after the Mar- 
% ee. la tbe firſt Cate, the Husband may bring 
„Me tion lone, or jointly. with the Wife, UH 


e dach the Cuſtody of a Woman's Goods, 

Gate wards marries. her, ſhe: may join in 

aue with her Husband, for his Uſe in Bail- 

nt; the Proprietor is to ſome Purpoſes in 

ho and to other Purpoſes out of Poſſeſ- 

IN. Leut. 261. 3 Keb. 329. ; Trover, aſtet Of Goods loft 
t Marriage, of Goods loft and conyerted be- be fore or aſter 
©, wvell brought by Baron and Feme, as e Marriage. 
| bailment of Goods before Marriage, they 


it jon £o fie ion as to Treſpaſs, or out as to De- 
is Vie o one Purpoſes this is but as a Thing 
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Of the Goods 
of the Wife 
dum ſola. 


ver of the Defendant, this Property continued 


For Money loft 
by the Wife at 


Cards. 


' Replevin. 


Regula 


Marriage. 


band ; and the Damages recover'd. ſhall be w 


was for him, tho” ſhe plaid in his Abſence ; jt 


the Thing when it is recover'd, neither (ole 


 Joinder in Aion, Ch. XVI. 
in Action, and the Property not alter d by 


Baron and Feme Executrix bring Trover (e! 
Goods of the Teitator found and converted. 
is well brought; for the Poſſeſſion of che Wie 
as Executrix, is alſo the Poſſeſſion of the Hul 


the Eſtate of rhe Teſtatoi, and ſo may concern 
them both. Style, p. 48. Fremling's Caſe: 
Shut tleworth and his Wife brought Trover 
and Converſion, and count that they wete the 
Goods of the Wiſe dum [ola fuit, and that ſhe 
loſt them, and the Defendant found them, and 
after they intermarry; and after the Deſendact 
converted them: And it was adjudg'd agninf 
the Plaintiff, becauſe notwithſtanding the Tr 


in the Wife ; and then by the Intermarriag: thy 
Property was in the Baron, and then the Ben 
ought to have brought this Action alone, wit 
out the Wife. Cired 1 Roll. Rep. 45. 
Trin. 6 Jac. Rot. 1717. Ray and Stephen 
Action of Trover by the Husband for Mo: 
which the Wiſe had loſt at Cards, and Judgna 


he may have Action for the Money won by h 
If the Goods of a Woman are taken, and th 
Man after marries, the Husband ſole ſhall hai 
Replevin. Fitz. Rep. 43. 5 
In all Caſes Where the Wife ſhall not hav 


herſelf, nor joint with her Hisband, but the Hl 


band only ſhall have ir; there the Husband 0 bs 
ſhall have Action, without the Wife, to recon J 
it: As the Husband ſhall have Action (ole WWW: 
Stat. 5 R. . for entring into the Lands of 98+... 

| 47); 


Wife. 38 H. 6. 3. 
2 


Cb. XXV I. ad of Fete Sole Merchant. 321 


He ſail have > Onur Iupedit ſole, 38 H. 6. 
5, $0 in Treſpaſs for taking the Charters of 
he inheritance of the Wife. 38 H. 6. 4. 
Baron ſhall ave Treſpaſs ole for Treas on 
te Land of the Wife. 8 H. 6. 3. 
The Husband ſole fall have an Aion fot Words. 
holds ſpoken againſt his Wife ; and if the Wife 
de bin d with him, Judgment {ſhall be arreſted 
jid 346, But they moſt be ſuch Words which 
ir: only actionable in reſpect of collateral Da- 
03805. 
Baron and Fems may not brin Treſpaſs of 
iſult and Battery of the Wife, bur the Huſ- 
hard ought to bring the Action alone; becauſe 
phatever Damages ſhould be recover '%, would 
o to the Husband only. Style, p. 52. 
This Rule is in 3 Bulſt. 163. Bret and Cum- Regula. 
trlazd It is a good and ſound Rule, That 
wiich the Husband may diſcharge alone, and 
' which he may make Diſpoſition to his own 
ll, aud where the Husband may have the ſole 


ß of that which is recover d; for the Re- 


very of this, he may have an Action in his 
- _ without his 'Wife, as Covenant. 
Id. 777774 

For perſonal Things, Baron and Feme cannot Regula. 
©: Dur for perſonal Things in Action, it is in 
ke Election of the Husband to join bis Wife, or 
. And upon a-Judgment given in Treſpaſs 

beton and Feme, of their | oſe broken, and 
a carry'd away, it was reverſed. Cro. Elix. 
B. 4 undel and Short : So is the Rule in 
(x 5. 9 

ere Baron and Feme ſue for perſonal Regula, 
Ang; done to them, they ſhall not join; but | 
dete they have a joint Intereſt, as in Caſe 

wwe 1;p:4it, they ſhall join. March 47. 


1 Actions 


f 
1 
j 
| 
| 
| 


32 Foinder in Ackium, Ch. xxvl 
Regula. Actions for Torts, which ſurvive to the Waite 
after the Death of the Husband, the Wife fall 


join, and in no other Caſe. Baron and Feme * 

bring Treſpaſs for the Battery of che Wiſe, zug 4 
tearing the Wiſe's Coat, ad damnum ipſorun, | " | 
Per Curiam ; The Action, as to the Tearing of 4 
the Coat, ought to be in the Name of the WW 
Baron only ; for it is the Goods of the Baron ; 90 
and this had ſpecial Damages found by itſe ,, WM ... 
and then it is ad damuum ipſorum, which ough1 1 
not to be. Sid, 224. Staunton and Ux. - Vidg 4 

Hobart. | CY” | Sens ies 6, 
The Husband Money was paid to the Defendant for the | wh 

cannot bing plaintiff's Wiſe, as ſhe was Executrix. The 
an Acl ion in 2 ; oy 0s 
| bis wn Name Plaintiff brought an Action on the Caſe againit WW 5. 
for Money re- the Perſon who receiv'd it as for Money had Fit, 
ceived to bis. » and receiv'd to his Uſe, and he was nonluitcd, 975 
Wife's Uſe as for it ought to have been brought by the Hu. wk 
Exerutrin. band and the Wiſe jointly : But had the Mo- on 
ney been receiv'd by an Authority from the er 
Husband, the Action might well have been "un 
brought in his Name alone. Salk, Rep. 282. "ey 
If a Perſon commit Adultery, with another te | 
Man's Wife by her Conſent, and there be 10 WW ....- 
actual Force uſed, yet the Husband may main- 11 
Alon of Bat- tain an Action of Aſſault and Battery againſt the "or 
pery bright by Adulterer, and alſo proſecute him in the Spiri te 0 
be Huband tual Court for the fame Fact: But an Jodi. "WY 
2 ment will not lie for ſuch an Aſſault and Pat. waiſt 
ty of Adultery del where the Wife conſented, nor may tbe the C 
1vith bis Wife, Wife join with the Husband in the Action, And the 0 
and a Proſecu- it Was alſo held, that a Perſon is not puniſhabe Maine 
tion in the SÞi+ in the Spiritual Court for a Solicitation of Chai! FE. . 
* ty where Force is actually uſed, becauſe Forcs hebt 
Fas. makes the Crime of Temporal Conuſance © Bc... 
Mod. 79. 8 pet} Sung 

| 


Vhere 
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Waere à Man is taken in Adultery with an- Husband kult 
«her Man's Wife, if the Husband ſhall ſtab the 1 —_— 
Aniterer, or beat our his Brains, he is guilty 26 _— 
but of Manſlaughter in the Eye of the Law, a 
Rel 137. . 

The Husband brought an Action agaigſt his Adien againft 
Wife's Father for detaining her from him ; the bis Wife's Fa- 
Pefendant ſuggeſted, that. the Marriage way hs jor fee” 
-1-42ted in the Court Chriſtian, and therefore th * 
19rd the Trial might be put off till that Mat- 
ter was determin'd; but the Court deny d to 
ay Proceedings. 1 Vent. 3 7. 5 
aud brought an Action againſt Rich de un- Aion for ta- 
* abdutta, and keeping her from him uſque "wi away his 
ck 4 Day, which was ſome Time before the Wife, and 
Exkibiting the Bill, and concluded contra formam 2 — 
dente After Verdict for the Plaintiff, upon 
Motion in Arreſt of Judgment, the Declara- 
fon was held good, notwithanding the imper- 
tment Conclufion of contra formam Statuti, al- 
thy! chere be no ſuch Statute: But the Judg- 
ment was ſtay'd, for that it ſhall be intended 
the Jury gave Damages for the whole Time 
mtion'd in the Declaration. 1 Vent. 104. 

In al Cafes, fo long as the firſt Contract, or Regala. 
peclaltyz made to the Wife dum ſola, continues, 
be Mall join; for as much as if the die, the 
bzron ſhall not haye Action for it, but as Ad- 
miaiſtra tor to her. And therefore in Action on 
the Caſe ſur Aſſumpfit, the Plaintiff declares that 
the Defendant being in Debt to the Wiſe of the 
Phintifi dum fola, he aſſum'd to pay the Plain- 
tt; 114 he further declares, that he being in 
Debt ro the Wife of the Plaintiff, Oc. in other 
duns, he accounted with the Plaintiff, and was 
und in Arrears ſo much, which he promis d 
to pey And after Verdict pro Quer, Judgment 
Fa arreſted cauſa qua ſupra; but if the Huſ- 
1 band 


| | | ; 


to pay the Money, due upon the Account, to 
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| SS band declare, that the Defendant  accounte; if 
j . with him for Money due to the Wife dum ble nd c 
0 | fuit, and was found in Arrear, which he aſſum'd to m 
| to pay; and in Conſideration alſo that the Plain. queſt 
i tiff would forbear until ſuch a Time, he aflum's nd 4 
| to pay: In the firſt Caſe, it is ill after Verdict. n Fee 
i becauſe: the firſt Contract continues, and the rd t! 
ö Wife ought to be join'd; but in the ſecond Ca. . 
j the Action is founded upon a new Contract and h 
ö which changeth the firſt by the Conſideration Fe, 
jt of Forbearance, and therefore in that Caſe the ges 
; Action is well brought by the Baron ſole. $4 nd! 
* 299. Tyrrel and Bennet. KY e 
ö Li. (che Plaintiff) marry'd a Feme to whom But 
Money was due dum ſola fuit, and the Husband Rules, 
| and the Debtor came to Account for the Money, br not 
| The Debtor being found in Arrear, promiſeth but 
| (wher 
| 


| the Husband at a certain Day; and for not per- WW «tc 
| 7 forming his Promiſe, Plaintiff brought Action Baron 
Account alter: on Iudebitat“ Aſumpfit, Per Glyn, C. J. It is ad, 21 
not che Nature true, the Account alters not the Nature of the 

a: 923 of Action, but here the Verdict finds there was a And 
n 6a ſpecial Promiſe made to pay the Money jo ie you! © 
ſumpſit ; but of £ 

if the Fury Husband; and here is a diſtin Day ſet for the Forn 


Fnd a ſpectal Payment of the Money, and the Conſideration bene, 


#romiſe, Qu. is good; for here is a Debt due to the Hu- 7 
band, and he may releaſe it: And the Doubt WW "ance: 
made by the Jury is, Whether the Action be “ 
well brought by the Husband alone? Here is WW ' th 
2 Promiſe made to the Husband, and he bath r. 
hrought the Action as if the Defendant were in- WW {il 
debted to him; yet he is not indebted to him WW "fer 

generally, but ſub modo, (viz. jure uxerit), frejat? 
but it was not tefolved; becauſe the Writ of WM 710 
Error was ill, Style's Rep. 473. Cone) ans 1 

| | a) t 


Lawes, | 


it 
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cot veys Land to B. in Fee by Indenture, Covenant, 
xd covenants with bim, his Heirs and Aſſigus, 
1 mike any other Aſſurance of it upon Re 
et, for the better Settlement to B. his Heirs 
„ 4ffigns ; and after B. conveys this to C. 
bee, who conveys this to D. and his Wile, 
rd the Heirs of D. and after D. requires of A. 
other Affurance, according to the Covenant, 
ind he retuſeth ; the Baron ſole, without the 
me, may not have Action of Covenant as Al- 
(912210 H. becauſe he and his Wife are Aſſignees, 
d therefore ought to join in the Action. P. 14. 
, R. Midlemore and Goodale, Cro Car. 505. 

But in moſt other Caſes out of the foregoing 
Rutzs, the Baron may join the Wife with him 
„not at Election. | 

But for the fuller Iluſtration of this Subject, 
"wherein our Books ſeem to vary) I ſhall treat 
of the particular Actions brought by Baron, or 
Bon and Feme ; and ſhew how the ſame are 
ad, and the Pleadings thereupon, | 


And firſt of Actions which are real, or ſa- 
you! of 1 caity. | 5 
Vor medos in Reverter brought by Baron and Formedon. 
fene, the Wrie muſt conclude to the Feme on- 
4, The ale was; Robert, Ear] of Eſſex, and 
Frances bis then Wife, by Fine gave Lands to 
V and F. M. and the Heirs of the ſaid JF. 
'othe U'e of Elix. Sidney, Daughter and Heir 
dir "0:1;p Sidney, Knight; and for Default of 
eve, to the Uſe of the ſaid Lady Frances, 
v4ler Heirs; Et que poſt mortem præd Eliz. ad 
iat ranciſcam revertere debent per formam 
gong pred? ae vigore Stat. Et eo quod præd 
*rabetha eit ine herede de corpore ſuo exeun 
the Earl and Counteſs counted accord- 
1 +. 
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- Foinder iu Action, Cl XXVII. Ch 
ingly : The Defendant Viſcount Life pieaded i; U 
Abatement of the Writ, that the ſaid Counteh, 40 
at the Time of the Death of the ſaid Elizaty:, his | 
was Covert of the Plaintift her. ow Husbang Jud, 
ſo that the Right of the ſaid Tenements, f quid, "iſe 


ſo by the ſaid Writ it ought to be ſuppoſed | the 


Demandant demurs ; and R was, 11. (r 
the Writ was ſufficient. The Differences 220 ::d 
fine: If it were a Formedon in Deſcendes upon the 1 
a Deſcent to the Wife, there the Deſcent ir l. 
the Writ mult be made to the Wiſe alone; er the 
the Deſcent follows the Blood, and to that tt. 
Baron is a Stranger, But in a Formedon in Hos! 
Reverter, wherein already nothing is inve{led, there 
but the Right only returns; there it may be not f 
laid to return either to the Wife alone, 01 tc low” 
the Baron and Feme. oy; 1 ing 
But in a Ceſſavit by Baron and Feme, vr 4 pin 
Writ of Eſcheat, or a. Conſimili caſu, or Acton 116 
of Waſte, becauſe there is veſted in then ai ©: 
Seigniory or a Reverſion actually, and the Lari 


holden, or the preſent Eſtate to return, is to 
come in Poſſeſſion; in theſe Caſes the Reverie 
is to be made to them both. E. Clanrickas 
1 | 1 * 


If a Diſſeiſin be made upon Baron and Fen i . 
in the Lands of the Feme, in Act ion brought tl 
recover this Land again, the Baron and tem A 
muſt join. 1 Bulſt. 4. 3 of Pe 
If 2 Feme recover in Aſſiſe, and after tak beme 
Baron, and they are re- diſſeiſed, the Baron an. If 
Feme ſhall have a Re- diſſeiſin, becauſe the Hu Et 
band joineth for Conformity, and it is int! anl. 
Right of the Wife, who was diſſeiſed befor tion 
1 Inſt. 154. b. though the Statute faith i \ 
Diſſeiſitores. „ 7 Ne 
. | Mu in 


Ch, ANVIL aud of Feme Sole Merchant. 327 
1 2v4 M. his Wife, were diſſeiſed of the 
140d he held in jure uxeris, and diſpoſſeſ d of 
vi; Goods; in Aſſiſe port by Baron and Feme, 
ſuaement was given for them both, damua pro 
4/::544 100 1, and pro bonis 100 Marks; Judg- 
ant was reverſed for the 100 Marks, becauſe 
e Wiſs had nothing in them. 2 Inf. 236. „ 
in Ouare Impedit Baron and Feme full join, Q. Impedit. 
| 1d yet the Avoidance goes to the Executots of 
he Baron. Lit. Roſe S Fm 
la Hafi ione Firmæ, and Raviſhment of Ward, Eje&ione 
de Wie ſhall join. Lit. Rep. 285 ' Firms. 
legacy was given to a Feme Covert; the 
v;þ:14 alone exhibited a Bill for it; to which 
here was a Demurrer, becauſe the Wife was 
wo made a Party; and the Demurrer was al- 
d; for of Things merely in Action belong- 
1: to the Wife, as a Bond, Cc. ſhe ought to 
pi in ait; Secus of a Rent running in the 
e's Right after Marriage; for if the Huſ- 
dard alone ſhould ſag, and be diſmiſſed, that 
e not conclude the Caſe; and if he die be- 
2: ſadgment or Decree, the Wife cannot re- 
the Suit. Trin. 14 Car. 2. between Clerk 
1nd Lord Angier, 1 Chan, Ca. 41. 
\ Feme Covert, who has a ſeparate Main- 
mince, may ſue without her Husband; re- 
red upon Demurrer. 1 Chan. Ca. 35. | 
A Wife, whoſe Husband is baniſhed by Act 
barſiament, may act in every Thing as a 
eme Sole. 2 Vern. 104. 5 
if a Husband and Wife exhibit a Bill for a 
Demand in Right of the Wife, the Defendants 
aver, Witneſſes are examin'd, and Publica- 
ton paſſes, and the Husband dies, and the 
de marries a ſecond Husband ; if they bring 
e Bill, they may examine again the ſame 
uns les as were examined in the former Cauſe. 
Y 4 2 Vern, 


| 
k 
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2 Vern. 197. but vide 2 Vern. 249. com; tho 
held that it might be otherwiſe, if the Demar9 
had been of the Wife's Inheritance. 


Pur Rent, Vide Avowry. 


In Avowry for Rent in the Right of the Wie, 


they ought to jein, 4 H. 6. 14. as if Rent be 
due to the Wife before Coverture, ſhe and le 
Husband mult join in the Avawry, 

In Replevin the Defendant. avows, beceu'c 
his Anceſtor was ſeiſed in Fee, and let the Lare 
in qua, &c. for Years, rendring Rent, and for 


Rent due to him and his Wiſe in Right of b. 


Wife, he avows the Taking; after Verdid for 
the Avowant, Exception was taken, becai!: 
the Baron fole avows, and doth not join the 
Wife with him; whereas it appears the Rent i: 
dus to him and his Wife, and he ought not tv 
avow in his own Name only: But per Curiam, 
Becauſe he ſhews the Truth of the Matter whit 
it is, and doth aver the Life of the Wife, and 
ſo the Diſtreſs well raken by him, and the Rent 
due to him, it was adjudged that the Avowry 
was good enough. Cro. Fac, 442. Hiſe ans 


HBellent. 


Note; Reæut is as a Choſe in Action. If a Man 
doth marry a Wife which hath a Rent, if the 
Wiſe dies before the Husband hath recover d 
it, he can have no Remedy to recover it alle: 


the Death of the Wife; for it is merely a Thing 


in Action, and of the ſame Nature as an Obiige- 
tion which is made by a Feme Sole, who takc 
Husband, and dies. 1 Bulſt. 132. 
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V we Riſe ous, 


exough ; if che Wife were made the Defendant, 
there they muſt both avow. 2 Cro. Fac. 3. 
Ke 647. Duke of Albemarle and Cutler, 

"The Husband diſtrain'd for a Rent. Charge in 
-, granted to his Wiſe for Arrears durunte vi- 
reef the Wife, and upon Reſcous he brought 
the Action alone, and good; or at his Election 
++ might have joined his Wife with binn Cre. 


Elis. 459. Fenner's Cale. 


Tor Tithes, 


action of Debt upon the Statute of 2 Ed. 6. ile, 
by Baror: and Feme for not ſetting forth of 
Tithes; the Baron and Feme may join, if the 
non be ſeiſed in Poſſeſſion of the Rectory in 
he Right of the Wife, or in jointure; and 
don Writ of Error Judgment was zffirmed. 
Moor 91 2. Hantuorth and Criſp > So Cro. Eliz, 
(oi, 613. Baron and Feme poſſeſt in the Right 
the ite as a Termor, they may join becauſe 
de Wife is Proprietor, and the Ackion is given 
the Proprietar or Fermor. 
\n vnmarry'd Woman being Proprietor of a Pro:rietor. 
rfonage took Husband, the Husband may 
act fue for the treble Damages on the 2 Ed. 6. 
"tour his Wife ; for the Baron is not intend- 
 Vroprietor as: the Statute intends, but the 
e. 2 Bren. 9. Ford and Pomevo)y's Caſe. 


Covenant, 


* 1 the Husband avows ſole for 1.,.oy ly tte 
; Arrear to the Wife dum ſola # It is well Hub. ms Sole 


Debt for Rent 
by the Baron 
after the 
Term. 


Zeus. 
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( 
Covenant, th 
A. covenants with B. and his Aſſigns, fr 8 
further Aſſurance; B. aſſigns to Baron and 5 
Teme; they muſt join in the Action of Cove. | 
nant, Vide ſupra, Midlemore and Goodale's Cale. 1 
Baron alone may bring Covenant real on 5s 
Breach during Coverture, of a Covenant mad: n 
to the Wife dum ſola. 1 Keb. 20. 7 
Leaſe for Years was made to B. Defendant, De 
rendring Rent, afterwards the Reverſion of this Par 
was granted to the Plaintiff and his Wiſe; the Cat 
Tenant for Years attorns, the Term ended. | 
and for Rent Arrear the Baron brought Action the 
of Debt alone. It is agreed, had the Term con- = 
tinued, he ought to have joined his Wife with * 
him. And per Curiam, The Action of Debt is 1 
well brought here, in reſpect of the Nature Ty 
of the Thing by him to be recovered, which leaf 
is as a Sum in proſs, and the Thing to be te. Gal 
covered is the Rent which the Baron alone 4s wa 
to have: The Action generally brought is good; * 
but had the Husband brought the Action as Baro 
Aſſignec, by Aſſignment made to him alone; Gha) 
whereas the Reverſion was granted to him and a 
his Wife jointly, that had not been good. 2 Wife 
Bulſt. 234. North and Ward. 1 Koll. Att. and 0 
51. Meſme Caſc. In Replevin, Avowry ib mace Ba 
for Rent due to the Baron and Feme, aud |! To 
appears that Part was due to the Wile vetore 0. 
Marriage, and a retro fore dum fola fuit; and De 
chis had been the ſureſt Way: But per Curian, inſt 
It is good enough; but the pleading the Aves denn 
y as made by them both, is good in Law; to th 
as much as the whole Rent is now due {0 din 
them both; for the Rent was due to the Wiſe: Huck; 
dum ſola fuit, and fo the fame continued “ to 


the 
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he Ti ime of the Marriage, and pow by Marriage 
ki; s alle made the Debt of the Baron, and 

de lame by Marriage is due to him as well as 
to the Wiſe. 1 1 Rate 136, 137: Bowles and 
Ferres. 
lt is ſaic in 2 Keb. 712. the Defendant a- Where the 
7005 by Deviſe of Rent to Jane Doe, who pas is m 
14cnes ſudgment was for the Avowant, not- Len ir be 
withitaating che Avowry be in jure uxoris, and * 
he Wife no Party; for unleſs ſhe be made a 

Neſendane in the Replevin, ſhe need not be 
— in tha Avowry. Osborne and A hitington $ 
"ie, and 2 Cxo. Wiſe and Bellent's' Caſe cited. 

if a {eaſe be made by Baron and Feme of By R «- 
the Wife's Land, rendring Rent, the Baron may lee. 
bring an Action alone for the Rent ; and quare 

{they may join. 2 Bulſt. 21. 

Reverſion granted to Baron and Feme, and 
o the Heirs of the Husband, there is a 
lesſe in Being, and Covenant that the Leſſee 
Hel repair; for not repairing, the Plaintiff 
dans this Action without his Wife, whereas 
tao Feme bath an Eſtate therein as well as the 
21101, Sed per Curiam, The Action being per- 
lonal, and Damages only to be recovered, the 
biron may have the Action ſolely, or join the 
wife if he pleaſe. Cro. Fac. 399. Sir J. Bell 

nd Cumberland, On Statutes, 
Baron and Feme joined in Action on the Sta- 

ate of Labourers, and the Writ abated. 

On ſche Stat. 2 Ed. 6. of Tithes, Vid. ſupra. 

Debt was brought by B. and his Wife * Debt for Rent. 
cant E. for Arrears of Rent upon a Leaſe for 

cat mde by the Feme, and her firſt Husband, Pledge. 
0 the Defendant, by Indenture. The Nefen- 
int pleads, That the Anceſtor of the firſt 
usband was ſeiſed in Fee, and that it deſcend- 
id to the firſt Husbard, and he was ſole _ 
an 
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and fo the Feme had nothing at the Time of. 
the Leaſe made. The Plaintiff demurs: ber 


Curiam, The Plea is good. It is true, whey 
two join in a Fine or Matter of Record, be 
who accepts of them is concluded to ſay that 
both gave it; but where it is by Deed, it is 0- 
therwiſe, for that cannot enure from one by 
way of Intereſt, and from the other by. way «/ 


One Dred can. Eltoppel, for one Deed cannot enure to tw 


mot erurs from Intereſts: Alſo when two join in a Deed, and 


one by way of 


* 
interejr, an 
ſrom onothey 


by way of E- 


Poppe! where 
both join. 


the one only hath the Intereſt, it enures by 
way of Confirmation from the other, and no: 
by way of Eſtoppel. But here this can neither 
be by way of Eſtoppel, nor a Confirmation; 
for the Deed is utterly void as to the Fer, 
ſhe being Covert, and it cannot be an Eſtop- 


pel, becauſe an Eſtoppel ought to he mutual on 


both Parts, and the Deed of a Feme Cavert 
cannot eſtop her. Cro. El. 700, 701. Brereton 


and Evans. 1 51 60 

Q. Elizabeth made à Leaſe of certain Mill; 
for 31 Years to Cumberland, with Covenant 
to repair ; the Reverſion comes to the King, 
who did grant this to Sir John Brett, and his 
Wife; and for the Breach of the Covenant in 
the Letters Patent, for not repairing the Mills, 
the Husband alone brings the AQjon. Aud per 
Curiam, It is well brought, and he might have 
joined the Wife with him, if he would, 3 Bui. 
162. Brett and Cumberland, 


Baron and Feme join in a Covenant, ind the | 


Action was brought againſt them both, and 
abated becauſe it ſhall charge the Husband ov- 


ly. 24 E.3.38. 


S. and his Wife ſeiſed of Land to them and 
the Heirs of the Baron, let by Indentuie-to the 
Defendant ; wherein he covenants with him, 
and with the Heirs and Aſſigns of the Baron, 
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> 1epir; Husband and Wife conveyed the 
pevetlion to the Plaintiff, who was Covert, 
1nd conciudes his Dedatation per quod attio ei 
xcrevit, 45 Aſſignee of the Husband, and avers 
pox the Wite to be dead; yet good becauſe it is 

ought by the aſſignee of him who had the i 
nheriance, and the Eſtate for Life being 
ransferred in Fee is drowned, Cro. Car. 285. 
Major and Tabor, | 


Waſte. 


[c2[e for Life is made to one, the Remainder Waſte. 
'» Baron and Feme, and to the Heirs of the 
ron: Baron and Feme may join in Action of 
Weite. i7 £4. 3. 7. So if Baron and Feme 
\ving the Coverture om a Leaſe, and Waſte 
5 commited. 

Error of a Judgment ein Waſte ll Te- 
tant for Years brought by Baron ad Feme, ot 
1Moſety, being ſeiſed in Reverſion to them and 
eus ad Exheredationem of them. Per 
(171277 They muſt join in the Action, but the 
Cnclolon muſt be ad Exharedationem of him; 
but the Original not being certified, it is well 
enough, 2. Damages are given to the Baron 
"ne teme. Which per Cur is ill, and ſhould 
ave been amended in Bill; but now it is too 
are, and Judgment was reverſed, 3. Keb. 125. 
(t and Bourne. 

In: Writ port by Baron and Feme upon a 
Leale by the Wife, for her own Life, before 
be Coveiture, the Court ſhall ſuppoſe ad Ex- 

dat ie nοs of the Wiſe, for ſhe had the Re- 
on, and ſhall enter for che Forfeiture, 42 
Ed. 3.18. 

0 if Baron and Feme bei a Writ of Waſte 
br the inheritance of the Wife, the Writ 
DES ought 
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| 8 ought to be ad Zxharedat? of the Wife; for if 
| it be ad Exbaredationem: of the Baron aud 

| Feme, the Writ ſhall abate. 8 M. 6. 9. 
In Action of Waſte in the Tenuit he i; 
| to join the Wife with him, becauſe this i; 

. in the Realty, and the Locum vaſtacum 

alſo there to be recovered. N 


Debt on Bond. 


Obligation made to a Feme fols, whe | 
takes Husband, and dies, living the Baron 
[ he ſhall not have the Obligation, nor an! 
| means now to recover the ſame Money du; 
„ upon it; for this is a Thing in Action, the 
: Benefit whereof cannot be had but as in the 

Right of the Wife, which is now loſt by he: 
Death. 1 Bul/?. 137. Bowles and Poore's Cale. 

Ney 149. Style 208. but he may adminiſter 

and have it. 5 n ü 

Dad, If a Bond be made to a eme Covert, 
and the Husband diſagree, the Obligor may 
plead non eſt factum, for by his Diſagreement 
the Obligation is no Deed. 10 Rep. 179. 

It beipdate's Caſe, i | 
Debt by Baron and Feme upon a Bond marie 
ad demrum te the Wife dum ſola, ad damnum porn 
blorum. and good; and it is the uſual way in fuck 4c 
tions to declare ſo, and the Money due up" 
che Obligation not being paid to the Vit 
while ſhe was ſole, it was a Damage to et 
and now being Covert, it is a Damage to tt! 

Baron allo, and fo it is ad damnum ph 

Seile 134. e 
If a Bond be made to Baron and Feme 
the Baron alone for this may bave an Action 
of Debt. 3 Bulſt. 163. | 


+ g 
Acton 
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6 ation of Debt. on Bond to the Wiſe dum Debt on Bond | 

4 {/z brought by the. Husband only without 22 * = 
ir, is not good: For if Cauſe of Action ariſe — ſacs POR i 

„ee Covertute, though but Treſpaſs, where | 


only Damages are recoverable, they muſt join; 


15 . 
1 1 {-1:4:tarus on Money due from the Wife 


n ſola, on Account being brought againſt him 11 
zone, Jadgment was reverſed. 1 Keb. 140. Ba 
Yirdy and Robinſon. 

Deb: for Debt, Damages and Coſts, recover- 
% a, E. and his Wife, odo ſuperſite, againſt 


1; the Defendant 3 and becauſe the Wife was not 

0. named in the Action, the Defendant demurred, 11 

02 tt the Action well lay; per Cur. Cro. Eliz. * 

ae £14. Butler and Delt, Wil | 

lie d. makes a Bond to Baron and Feme, Baron 1 

er ves, the Wife adminiſters, and brings Debt on it . 

(e. he ond as Adminiſtratrix; ſhe dies before al 

er judgment, and her Executor brought Debt up- . 
on that Obligation, It lies not. It was in her | Wo 
i ſuficient Election and Waver, and that per- 4 TR 
boa! Duty being a Choſe in Action may well "Ki 
en jointure between Baron and Feme. Nx | | 1 
149. Norton and Glover. Fmt 

Obiigatio made to Baron and Feme, the Foinderor nat, bill. 

beer Opinion is, that the Baron may bring “ Hectian nal 
tie Action on this Obligation alone in his own ry 
„ne, or he may join the Wife at Election. al 


90. P. 9. N | 
Debt on Account. 
Baron and Feme affign Auditors to the Re. ms 
«ver of the Feme before Coverture, and found 1 
n Arrcarages ; they ought to join in Debt up- 4 


90 this, for the Debt was before the Coverture, 
nd it was but put in certain by the Auditors. 


5 H 4q» 9. ; | 1 
Debt _ 
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Debt lies by the Baron only for Debt, Da. 0 
5 mages and Colts, recover d by the Plaintiff and * 
i his Wiſe, modo ſuperſtite. | Cro. Elix. $44. 3 
1 0¹ 
4 Yadgmert. Debt on Bond to F. and K. ux. ejut, made 1 
I | to the ſaid K. dum ſola fuit, and Verdict and has 
1 Damages aſſeſſed to Baron and Feme rations d. 
4 zeations debit, and good; for the Damages fi! 
4 be ro both. Cro. Elix. 259. Gurney and Ux 
1 verſus Sir Ed Clear. mot | 
„ On real (en Baron alone may bring Debt upon a real Con- the 
| tract. tract made to the Wiſe dam ſola fuit, and broken 320 
| during Coverture, 1 Keb. 20. © Bart 
| | Scire fac . If Baron. and Feme bring Action of Debt bay. 
1 as a Judgment ſor Debt duc to the Wife, and recover, the edu 
N — 7% Feme dies, the Baron may bring a Scire fac Fen 
| Feme, breapht do execute this Judgment ; for the Debt being Wi 
. by the Baron recover'd, the Baron, after the Death of tie flr 
# any. Wife, ſhall have it; but if the Feme be Ad. p. 
| miniſtrattix to her former Husband, and Be- ing 
* ton and Feme bring Debt. upon a Bond due gos 
* | to the Inteſtate, and had Judgment to recover dive 
„ the Debt and Damages, and Feme dies, and 1 
= afcer Year and Day paſt, the Baron brings a T 
5 Scire fac' to have Execution, it lies not, becauie Verd 
bl it was Debt demanded by the Wife en «v0 that 
| droit; and though they recover, yet ſhe dying for 2: 
i before Execnrion, the Debt remains to him nd if 
| who takes Adminiſtration in Right of the In- un 
i teſtate; and although the Baron be Party 108 bu e 
þ the Judgment, vet he hath no Property in tne iron 
| Debt, and he who ought to have the Sire j4 WM ciano 
5 muſt have Privity and Property to have the which 
9 Debt. Cro. Car. 208. Beaumont and Long. \ 08 ind | 
ll | - P- | 1 Tomli; 
| Tor Award If Award be made that 7 L. ſhall be paid t 
I _ 2 eme Covert, and 13 J. to the Husband, weft bitter: 
Husband fole ſhall have an Action for all the Ire 
Tong, 


Money, becauſe it is a Thing as comes in tbe 
5 | Cover: 


Ch, xxvl. aud of Emme Sole Merchant: 
Coverture ; as if Baron and Feme make à Leaſe, 
ſerving Rent, the Baron ſole ſhall have Action 
{the Kent Arrear, If the next Avoidance be 
granted to Baton and Feine, the Baron ſole Mall 
have it, Lit. Rep. I 3. 


Treſpaſs. Battery 


baton and Feme bring Action of Battery fot 
the Beating of him and his Wite : The Writ 
{zall abate, becauſe the Wife cannot join for the 
Battery of the Baron; and the Baron cannot 
be Judgment alone, ' becauſe the Wife is join- 
ed with him in the Original: But the Baron and 
[me ſhall have Judgment for the Battery of the 
Ve, for this is but one Judgment, 1 Rol. 

lr. 781. 

2 and Feind brought Action for the Beat- 
ng of the Wiſe, and ad damnum ipſorum; it is 
good, becauſe it is ſuch an Action as may ſur- 
vive to her alone, and cannot be otherwiſe. Sid, 
18. Horton and Ux. verſus Byles. 

Treſpaſs of Battery by Baron and Feme, and Declaration 
Verdict : It was moved in Arreſt of Judgment, 
that the Declaration was by Baron and Feme 
for an Aſlault and Battery made to the Wife, 
nd they alſo declare that the Defendant alia 
ens eig intulit, which ought not to be, 
but 2: intulit; for the Wrong being a perſonal 
Vrong done to the Perſon of the Wife only, 
cxanot be {aid to be done to the Baron; to 
which the Court agreed. Style, p. 236. Watts 
nd lis Wife verſus Lord; but Cro. Jac. 664. 
lomlia's Caſe contra, becauſe it is But Form, 
w1 the Baron may have Wrong by his Wife's 
Batery ; ; 2nd ſo (eis) is good. 

Ir:(pals of Aſſault and Battery by N80 and bebe 
len and taking of an Horſe; and the Decla- 

4 ration 


— . 1 
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1 ü —W | 
„ 538 Jiooinder in Action, Ch. MV. Ml « 
4 : ration is ad damnum i pſorum. Per Curian 0 
it The Baron and eme cannot join in this Action, 0 
„ but ought to bring ſeveral Actions, for- the C 
4 Wrong done to each was ſeveral. Style 130 3 
if - Srmradtizg and his Wife: verſus Boreman, in 
1 Verdict was, Baron and Feme brought Treſpaſs and Bat ” 
I fo much Da tery for beating them both; upon Wet gui!) pl 
5 nage ſoo pleaded. the Verdict was for ſo much Damage: th 
1 beating be for beating the Baron, and ſo much for beute to 
1 Husband, and . die. For 8 of 
4 { much foo the Wife: On Motivn to arreſt Judgment, the jo! 
| beating the Court faid the Plaintiff might releaſe Damages per 
f Vie. for beating of himſelf, and take Judgment or | po! 
1 | the other. 1 ent, 328. „ the 
f Verdict Treipaſs of Aſſault, Battery, and Woundirp Baz 
bi the Husband and Wiſe ; on Not guilty, the Ver. Wil 
oh dict was, as to the Wife guilty, & quad ref. the 
j [ | not guilty, It was moved, that Baron and Feme Caf 
| 1 15 could not join in an Action ſor beating them of t 
| both. Cro. Jac. 355, 655. 2. That there is no- n 
5 thing found as to the Beating the Husband, and 105 
. fo it is an imperfe& Verdict, & quoad reſduun Caſe 
il {hall extend only to the other Treſpaſſes 45 to T 
4 Wife, Telv. 106. Per Curiam: The Verdid 01 
i hath cured this Miſtake in the Action. Sy 61 
| 349. '2-Vent. 29. Hooker's Caſe, 1 5) 5 one | 
N Declaration Now the Cale in Cro. Jac. is, Treſpaſs by . Pio 
L Baron and Feme for Battery done to then BW alcar 
ll both, and found for, the Defendant, and certi O © 
1 fied be did it as Conſtable, and double Colis BBW dis | 
| prayed, by Stat. 7 Fac. cap. 5. It was moved Wl cauſe 
„ that the Declaration was ill, becauſe Baron and e « 
j Feme cannot join in Battery done to then WW got te 
„ both; and therefore Judgment ought to hae dot 
' been given againſt the Plaintiff * on the Dec be 1 
| ration, and not upon the Verdict, and ſo 9 hub; 
it Colts. But per Curiam : Becauſe the Defendant tte 7 
| was found not guilty, and what he did was 48 rent 
| 4 not 


Officer, the Flaintiffs ſhall not take Ache 
| 7 


G. . and of Feme Sole Merchant: 
of the Inſufficiency:of the Declaration or Writ 
to excuſe themſelves. Cro. Fac, 175. Heydon's | 


Caſe. . n ” \ . ; Sr | 
baron brought Action of Treſpaſs * beat - Declaration, 


339 


ing him, necnon for beating his Wiſe, per quod Per quod 
0% brriumn, Oc. amifit. It was moved that the ron fertium 


Vagtiff ought not to join the Battery done to 
the Wiſe, in the Action with the Battery done 

o himſelf; and therefore he ought to have 
eined his Wife with him in the Action. Burt 
Cu It is well brought; for the Action is 
rot brought in reſpect of the Harm done to 
de Wife, but for the particular Loſs of the 
Baton, for the Loſs of the Company. of the 
Wife, which is a particular Loſs to himſelf, as 
the Maſter for his Servant. And Cholmley's 
Cale was, Action was brought for the Battery 

of his Wife, per quod negotia ſua infetta reman- 
unt, and had Jud ment to recover. Cro. Fac. 
* S and Lawſon. 2 Roll. Rep. 5 1. Meſme 

. | 


Treſpaſs, that the Defendant made Aſſault 
01 the Plaintiff's Wife, and iam verberavit 
C male traftavit, necuon the ſaid Eliz. cum 
one Gown, one Petticoat, of the Goods of the 
Paiotif, ſimul cum the ſaid Elix. apud D. cepit 
aſcarriavit & detinuit ; and per quod Fg 
G conſortium, &c. amifit. On non culp. 
ct p10 DE, it was aſſigned for Error, be- 
aulz the Action was brought by the Baron 
le for the Battety of the Wife, which ought 
not to be; for the Tort and Damage is proper- 
ly done to che Wife, and therefore the Husband 
ſole ſhall not ſue ; and if the Wife ſurvive the 
bard, ſhe ſhall have the Damage, and then 
de Damage being intirely given, the . Judg- 
nent eis erroneous. Per Curiam : The Action 
119 here brought for the Battery of the Wife, 

—̃ N but 


Ver- Declaratian, 


34⁰ ; June in Aion, Ch. 


— . 1 ba — — — ; : : ” 


ö = but for the Loſs of the Husband for want of B 
| Cher Company and Aid; and all is concluded , 
[| with the, fer quod, and which extends to all b 

i! that went before. Cro, Jac. 5 38, Hyde ard 
ij S. or. Ti he like Cale, per quod ſolamen, Cc 
1 | dt by 
| Cr. Car. 89g Jeung and Pridd. But Ile. % 
0 is, that Baron ſole fliall not have Action or 16 
| Loſs of Service by beating his Wiſe, for Dr | 
ik mages ſhall be given to the Wife for Tot dl. a 
| An Acl ion for fered to her Body. The Plaintiff declared for * 
1 Battery, aſſaulting bis Wife, of which the died, is nu WW... 
1 evherrecf ſue good; this being a perſonal Tort to the Wife * 
4 died. is now dead with the Wife, and it is now be- 11 

bl. | come an Offence to the Crown, and ben 1 

wn the ern hr Jelv. 89. Higg gies a TT 
„ Butcher. 2 Inſt. : E 

Ad damnum © Treſpaſs of Aﬀaule, Battery and Impriforment 
plorum. of the Wiſe, until the Husband paid 10 J ad T 
damnum ipſorum, it is well enough, 2 Ke 8... 
230. Browne and Tripp. . 
ö Battery brought by the Husband r the Beu ; / 
| ing of the Wife ad damnum ipſorum, it is ill on 17 
| general Verdict pro Outer „aud for the Batte . 
i of him fhe cannot join; but if the n_ 3 
found the Battery or Damages ſeveral, it mig 27 
Þ be otherwiſe. 2 Keb. 269. Jones and Alf 70n 
b Action forBat- So is Dunoill and Maſcal's Caſe. 2 Kev. $1188 Op 
( rey of the In Treſpaſs by Baron and Feme for beating thei, 1 
| Wiſe, and Wife, and taking away from her an Apron, Me 


faking from 


7 
| ber an Apron. and Verdict pro Quer general, It was mow 


Mi in Arrelt of Judgment, that the Wite canon 
1 join as to the Goods, aud Judgment was itayd 
per Curi am, unlels there had been ſeveral Plat 
and ſeveral Damages. 3 Keb. 813. 


ff | Note; Where the Action and Damages M 

"i farvive, the Concluſion ſhall be ad dawnuni Ann 
1 | forum, as in Action for Battery of the \Wiſ 2 
bl. but in Action for beating the Baron and feng 


| | they 


La XVI. and of Feme Sole Merchant. 341 
of they cannot join nor conclude ſo. 2 Keb, 434. Verdi8. - 


jad Awood and Parnes's Caſe. wo 

al Aſſaut by Baron and Feme for beating Ba- 
nd n and hene, they were found guilty of beat- 
bc, z the Wiſe only, and nothing was found con- 
85 eerning the Battery of the Baron. Per Curiam : 
or not gnilty had been found as to the Baron, 
Dr hid been well; but here is a non Liquet as 
of- tb him 0 Co. 130. b. and it is a void Verdict, 
for Pin of the Iſſue being only found. 1 Inſt. 227. 
not nd here is no Difcontinuance, the whole be- 
ie, ng continued; and Venire de ugvo awarded. 
be Hwdr. 166. Rechel's Caſe. 

WH 


2nd 0 Treſpafſes done ta the Eſtate and Freehold of 
the Wife. 


nent | 
ad Treipaſs by Baron and Feme, quare cluuſum Quare clau- 
1% e, Curiam : They may well join in this ſum fregit. 
Acton; fo they ſhall join in a Quare Impedit; 
bei: o Action of Treſpaſs for cutting down 
il! on eee; and in the principal Cale, it ſhall be 
teig by [ntendment that they are ſointenants. 
. 110. Maynard and Jowe. | 
1 2 Vent. 195. Treſpals quare clauſum fregit by 
off, ion and Feme: Pollexfen, Chief Juſtice, was 
118 Opinion, chat the Wife ought to be joined 
8 the th bim, tho' it was her Land: Ventris contra, 
5 Us de Action will ſurvive, and they have Elec- 
nog o join or to bring it alone. 1 Brownl. 21. 
00 , e. 348. Hob. 1 80. 1 Cro. 96. 3 Cro. 
* WG, Triguel and Reeve, Bright and Addis's 
1 Ir\aſs by Baron and Feme for entring up- Quare elau- 
& 's Land, and herbam ipfins Thome ſum fregit & 
Anne adrunc & ibid. creſcen meſſuit & ſucci- -—; 
TT © ſenum compoſuit, & 20 carucar” inde Ur. ejus 
Fes Penen', Oc. It was objected that this Action weſſuit, Ser. 
wh | 2 3 | doth 


. a * FT 3 
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1 
I 
_ 
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5 
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provenien. Cro El. 196. "Cookſon and Cafe; 


Ad damnum 
ipſorum. 


not good, nor aided by the Stat. Co. Jar. 371. 
Marſhal & Ux verſ. Dorley. 


ment given for them, but it was reverſed, be- 


inde provenien, &c. becauſe the Hay depend 
| o 


Foinder in Action, Ch. xXVI. 
doth not lie for Baron and Feme for the 20 
Loads of Hay taken, for it is a Chattel ſevered 
from the Inheritance, and veſted in the Hus. 
band. Per Curiam : They may well join; a; 
they may join in Treſpaſs de clauſo fratto, and 
cutting their Graſs, ſo they may for carrying 
away the Hay coming of it: Aliter if it had 
been for 20 Loads of Hay, and not faid in4; 


Caſe: The like Cale is that of Wil, and 
Peerſon. 1 Leon. 107, Ne 140. Treſpaſs by 
Wilks and his Wife, and Tho. P. Ouare clau- 
Jam fregit, herbam ſuam meſſuit & janum ſuum 
aſportavit ad damnum ipfius W. & Us, & 
Tho. P. Exception was taken that it was not 
the Hay of the Wife, nor was ſhe damnifed 
by it, but her Husband. By Wray: It is good 
enough; for though it be not good for the Hay, 
yet it is for the breaking the Cloſe, C bert an 
meſſuit makes it good. 
Treſpaſs by Baron and Feme for breaking the 
Cloſe of the Wife ad damnum ipſorum; and at- 
ter Verdict, per Curiam, This Declaration 


Treſpaſs, Quare clauſum fregit & blada mi) 
ſuit, brought by Baron and Feme, and Judg- 


cauſe Feme Coyert may not have Blees in Con. 7 
mon with her Husband; and if it were that Abe! 
the Blees were common to them before the nd * 
Coverture, that ought to be ſhewed; for the ferm 
Count ought to have a genera! Intendment and Heir 
not Pech 18 7415 ; Fab an 
P. 31. El. B. R. Note the Difference be- Fain 

tween this Cale and the Caſe of Cookſon ſup"n, Wil **! \ 
Quare herbam meſſuit, & 20 carettatas fun D cu 
i we 


S. XVI. and of Feme Sole Merchant. 343 
1 the breaking of the Cloſe, and all was but 
one Treſpaſs. Dyer 305. b. in marg. yet vide 

Rag. Rep. 264. | 5 


1 


lover. Vide ſupra, Priucipio hujus Capitis. 


Baron and Feme braught Efcape; the Hul. Eſcape. 
bind only arreſts the Prifoner with a Latitat, 
:nd takes the Latitat in his own Name ſole ; 
1 now in the Declaration in Eſcape, he de- 
ares that he took aut the Latitat, ea inten- 
none, to charge the Priſoner on a Pond 
wade to the Wife when the was ſole; and. per 
(ar It is good. 2 Roll. Rep. 312 

Tieſpaſs be mage to Baron, and Battery 
o the Wife, the Action ſhall be brought ad 
ond A. quare clauſum fregit & ſubboſcum, 
C de in E. Uxor' ipfins A. ibid. inſultum fecit - 
Et ad 1eſpond” A. & E. de placito quare clauſum 
rum A. & E. Oc. fregit ac in ipſam E. in- 
nm fecit, & c. Et non ad reſpond” A. quare 
ah ipſius A. apud, Oc, fregit. Et in ip- 
jan E. apud R. ixſultum fecit, come fuit in Caſe, 
« Midwych. Ex Manuſcript. Mlri. Browaloe, 


Action on the Caſe. 


Sur Aſſumpſit. 

The Plaintiff, in Conſideration the Father of 
de Defendant, having Intereſt in certain Wood, 
nd Timber, would not cut them, but would 
fetmit them to come to the Defendant, bis 
Heir apparent to the Land, aſſumed to pa) 
00 4. to his Daughter, being the Wife of the 
PMaintift » Verdict pro Quer. It is intended af- 
tr Verdict, that the Father had good Power 
cut nem down, Per Curiam © The Action 
* well! maintainable by the Plaintiff, for the 
Z 4 Benefit 
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Lim: It was moved iu Arre 


Ang damrum, 
ipſgrum. 


Foinder in, Alion, Ch. xxvi. 
Benefit appertains to the, Daughter, and be 
may refuſe it. Sir Tho: Jones 102, 103. Out- 
ton and Ux againſt Poole. 1 Vent. 318. Mejme 
Cale. | N 


T. T. was indebted to 7. J. in nod T. g. 


made E. his Wife Executrix ; whereas T7 
was indebted to E. for Wares bought of her. 


and 7: T. died, and made his Wife Execuris, 


(now the Wife of the Defendant) and E. took 
che Plaintiff to Husband, and the Plaintiit fe- 
quired Payment, and the Defendant in Cogfl. 
deration he would forbear her, promiſed, G. 
Ouære, If the Wife ought to have beer: joined 
in the Action; becaule the Ground: of the 
Action to the Plaintiff principally ariſeth from 
the Plaintiffs Wife, being _Exccutrix to her 
Husband, and for a Debt due dum ſoig ? But 
by two Judges againſt one, It is good without 


her, for that is but Part of the Conſideration, 


and the Forbearance is his Act only; and there- 
fore the Action lies for him. Cro. Jac. 110. 
nes and Lee. | 


Whereas the Defendant received of the Plain- 
tifi's Money by the Hands of the Plaintiff's Wige, 
e., The Defendant in Conhderation thereof 
promiſed unto them to pay it at ſuch a Day, 
and alledgeth the Breach for Non-payment. The 
Defendant pleads Non une, and found fot 

, thar this Promiſe 
is void, being for Monies of the Baron and 
Feme's; and ad damnum ipſorum cannot be; 
for a Feme Covert cannot have Goods with he! 
Husband ; and though it was objected, that it 
may be for Money due to the Wife dum elt, 
or for Rent during the Coverture, it was 026 


it ſhall not be fo intended without it had been 


ſhewed; and adjudged for the Defendant. . 
Fac. p. £44. Abbot C ja Feme ver.. Bloferid. 
Ah | Indebitatu 


/.4:{4: 11us by the Baron alone for Mone 


Huhand hath Power to diſcharge ſuch 3 
bebe do had it been ſur computaſſet with the 
Wife, or my other Promiſe raiſed by the Law : : 
Pur by Hyndpam, Were the Action on a 


0 XX VI. and of Peme Sole Merchant. 


due io the Wiſe of the Plaintiff, as Exetude: 
Ti en ent per (uri am WAS ſtayed, though The 


p,mile i: to the Hosband in Confidera- 


462, Ec. 


Yard verſ 
Ellard, S. C. 


15 Salk, 117. 


. ian of Forbearance, he alone might bring 
N me Action, 1 Keb. 136. Trrel and Benner. 
„ 4 of 299. 
. Caſe. c. The Plaintiff declared, That Carthew 
0 whereas the Defendant was indebted to him 
16 tho Plaintiff and Elizabeth his Wife, Execu- 
m „e of one Joller, in 5 J. for Arrears of Rent 
of Joe to her Teflarbr: in his Life-Time: He the 
ut Pefendant, in Conſideration the Plaintiff would 
ut e bin Time for Paymeng of the Money un- 
n, it Michielmas next following, (which was 
e- baut Three Months,) he would pay the Mo- 
10. de; 21d the Plaintiff averred that he had gi- 
wn the Dt jeadant that Time, and that his 
in he Phaintift's) Wiſe was ſtill living, but that 
iſe, le Def-14 ant had not paid the Money. | 
of, Upon oz aſumpſit pleaded the Plaintiff had 
"ay, | Verdict, 2 nd now it was moved in Arreſt of 
(he ſalgment, that this Promif- was void in Law, 
jor For if + : Hushand ſhould recover upon it, 
pile ach Rica ery will be in his own Right, and 
and e Damages will not be Alſets of the Teſtator. 
be; Beſides , if this Promiſe hath any Effect in 
her Low, the Life who is Executrix, and upon. 
itt e ccount the Husband is entitled to de- 
ſola, mind the Money, ought to have been joined 
eld 3 te Action. 
been to which it was anſwered, That this Was 2 
Ge 1romiſe in Law grounded upon a good. 


id. (erk deration; for the Husband hed the ab- 
ſolute 
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Joi nder in Action, Ch. XXVI. 


( 
folute Power of demanding the Money, and 5 
proſecuting the Defendant to recover it; be i 
had alſo full Power to releaſe the Debt with, 
out the Conſent of his Wife, and the Confi- bo 
deration of the Promiſe was a Benefit to the " 
Defendant, and a Loſs to the Plaintiff Js 
Moreover the Damages recovered in this uf 
Action would in Law be accountcd Aſſets cf Ma 
the Teſtator, becauſe upon the Fate of 11; ke. ge 
cord it would appear that the Action was foꝛend- un 
ed upon a Debt due to him, or at leaſt ſuch a 7 
Recovery by the Husband aloge would amount 0 
to a Devaſtavit in Law pro tanto, ſo as to charge Was 
both Husband and Wife in their own Right, 15 
and by that Means che Teſtator's Eſtate wil WM !; : 
not be diminiſhed. _ 
And :s to the ObjeRion, that the Wie e 
ought tv be joined in this Action, it was i- WM ton 
pollible ſo to a becauſe ſhe was no Party ro Wl rin 
the Contract or Agreement between ber Huf de 
band and the Defendant, and they would baten 
been nonſuited if they had been joined in e 
Action, becauſe a Promiſe made to the Hul To 
band alone, is not the ſame with a Promi! 
made to the Husband and Wife, and the C's! 
in the Margin was cited as an Authority nM :/. 
Puint of. che Action, Wiſe | 
And the whole Court was of this Opinion li't: 4 
only per Holt C. J. the Recovery by gg, 
Husband would amount to a Devaſtavit Hel 
tanto. Sed per Reokeby Juſtice, it would be di Mie to 
rect Alles at Law. mOSbat 
If Aſcmp/it be made to a Feme Covert, their: \ 
ought to join. $14. 25, Shipſton and Beale Inde 
as, Affumpfit, A Feme Covert, which was lm” tny« 
Surgeon, in Conſideration of a Cure by beg 
Ma, 


made, thar the Action ought to be brought" 
ti 


Ch XXVII. end of Re Sole Merchant. 


2 bam. 2 $;d. 128. in both their Names. 
b- Buckley & Ux. verſ. Collier, Mi h. 4 W.& 
* M Rot. 20. Indebitatus Aſumpfit by Hus- 


a:d and Wife, in which they declare that the 
Metendant 1 debitaties fuit to them (the Main- 
i) i: loch a Sum of Money for Periwig 


is 

of liker's Work done by the Wife, at the Re: 
Res elt of the Defendant, and concludes ad dam- 
de wh phrum, Cc. | 


chich the Plaintiff demurred; and the Queſtion 


{u6azd and Mife, or whether it cught to be 
the Husband alone? | 


4 


Vife (ie, becauſe the Cauſe of Action did ariſe Cro. El 61, 
im- tom the particular Skill of the Wife in 1 — 96. Cro. 
o bavigs, and for which ſhe might have an ap" ee” 
Juin aber the Death of her Husband, ang 


br char Purpoſe the Caſes in rhe Margin were 


this met. | | 

Au- Yo whick it was anſwered, and ſo reſolved, 
miſt bet chis Caſe differs from thoſe cited, becauſe 
Cad hole are upon Special Promiſes made to the 


le 03/7, and thereſore in ſuch Caſes the 
We mult be a Party to the Action; but here 


pion Action is upon a general [ndebitatus A. 
cg ona Promiſe implied by Law; but that 
be wil not in this Cale imply any Pro- 
e 04888" to the Wife, for ſhe is a Servant to the 


"and, who is at all the Charge in provi- 


the (ns Materials, as Hair, Cc. to carry on the 
| . T i * 0 . * 
bal "ade of Veriwig-making, therefore he ought 


3 the Promiſe was made to him only; quod 


Judgment 


ä 


de baron. Cro. Fac: 205. Brasford and Bucks 


The Defendant pleaded a frivolous Plea, to 


was iether this Action was well brought by 


"ave the Recompenſe; ſo that the Law im- 


** 


was inliſted that they ought to join in this , Cro. 7). 
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Joiuder in Alion, Ch. XXVI. 


Judgment quod querent nil capiat. Cart hew 


251. Buckley & Uxor verſ Collier. &. 4 | 
ass.... „% otabenld 
If A. ſpeak with B. to ſell. Lard to B. and 1 
aſter B. promiſeth to K. the Wife of A. in ˖ 
Conſiderat ion ſhe will not hinder the {aid 4 b 
er Husband, to levy a Fine to bim of the (id t 
Land, to pay to her 101. or to give her « þ 
Riding Sujt; if the Wife doth not hinder the 4 
Husband, but he levies the Fine according|y, | 
the Husband and Wife may have Action an the e 
Promiſe, far the Promiſe is laid in che Declata- te 
tion to be made to the Wiſe ; for they may „ 
juin at the Election of the Baron. 1 Koll. 4by, 0 
22. Faucet's Caſe. | o: 
If 4. be in Execution at the Suit of B. aud en 

C. a Stranger, comes to B.'s Houſe in the Ab- Cx 
ſence of B and aſſumes to the Wife, that if oft 
B. her Husbaud will diſcharge 4. out of Execu- 10 
tion, that he will pay the Debt at ſuch a Day tt; 
f A. doth not pay it befare ; and after B. comes nd 
to his Honſe, and his Wife ſhews to him the 1 
laid Aſumpfic and agrees to it, and dilchargeth of © 
F. out of Execution, B. ſhall have Action on for | 
this Aſſumpſit. 1 Roll. Abr. 31, 32. 27 He. A 
24. Tatam's Caſe. Godbolt 361. A 
Promiſe made to the Baron and Feme du- lie, 
ring the Coverture, Action may be broughtin apt. 
the Name of the Baron only, or elſe he may Actin 
join her at Election, as I conceive. t re 
C. and his Wife brought Action on the Caſc (aſe, 
2gainſt J. and declared that the Defendant, 'in Wl »» 
Conſideration the Plaintiff would marry A. that 90 
is now the Plaintiff's Wife, did aſſume to make 704 
good a Leggcy given by her Father's Will, and WW "th: 
407. more, at ſuch a Time; and that thereup- u th, 
on he did marry her. On ron Aſſumpfit, and Wl K. 
ae [2 


Verdict pro Oner,, it was moved in Arreſt ol 
"PEST Judgment 


Ch. XXVI. and of Feine Sole Merchant. 349 


made to the Husband only, and he is only to 
dre de Benefit of the Promiſe ; and though 
the Money is to be paid to both, yet it would ,,, g batt 
ke inconvenient to intitle the Wife to it, for have the A#i- 
ten che Wife might have releaſed it before on. 
Maringe ; Quer nil capiat per billam. Style 297. 
112, Coiterel and his Wiſe againſt Theobalds. 
Whereas the Wife of the Plaintiff, in Conſi- 
{eration the Defendant ſhould marry her Dangh- 
, had given to him 10/7. he promiſed to the 
en that if he did not marry her Daughter, he 
would repay the 104. and avers he did not 
marry her; and Verdict pro Quer. The Acti- 
en was brought by Baron and Feme. And per 
(31.27: It is well brought; for the Agreement 
the Husband maketh the Promiſe good ab ini- 
% to the Husband, and it being made to Wife, 
ney may join in the Action. Cro. El. 61. Prat 
md Us, verſ. Taylor. 1 Keb. 252. 
a Man promiſe to give 100 J. to the Wiſe 
, they ought (per Cur)) to join in Action 
vr Recovery of it. 1 Bulſt. 21. Fr, 
Action on the Caſe pur Torr. | 
Mee ſole had Right to Common for hec 
life, 106d ſhe marries ; the Husband was inter- 
opted in taking the Common, and he brought 
ion in his own Name, and good, being only 
5 WY Damages. 2 Bulſt. 14. Butler's 
D e . 
do in Quar⸗ Impe dit. 
do in Ejedtione Firmæ. e 
70ba C. and Joan his Wife brought Action 
"the Cafe againſt G. M. and declared, Wbere- 
% tae ſaid John and Joan were ſeiſed of 2 
Hye and Lands 1 jure Jounnæ, and thay 
VN 1d 7% and Joan, and” all thoſe whoſe 
Eſtates 


* 


Preſcription 
for Common in 
jure Uxoris, 


5 Joinder in Actions, Ch. VI. ch. 
Eſtates they have, &c. in 1 Joamæ, Time 4 
out of Memory have had Common in ſuch 4 or 2 
Waſte, which is the Soil of the Deſendant "= vary, 
omnibus averiis levant & couchant, & and the they 1 


Defendant had incloſed 20 Acres of the (aid il the 
Waſte. Per Curia: The Preſcription is good, their 
though it had been better if be had (aid rh 
thoſe wlioſe Eſtate the Wife hath ; but this is bind, 
Tantamount, for it goes meerly to the State of BN Ls. + 


the Wife; and the better Opinion was, that Fem 
the Wife could not join in this A&ion ; as d, 
he were ſeiſed in the Right of the Wife, d 4tion 
be brings Treſpaſs ſor Treſpaſs done upon the on e 
Land, the Wife may not join, for ſhe ſhall no Hob, 1 
| have Damages if ſhe ſurvive ; but if Battery be One 
to the Wife, they both ſhall join, for the Wie belt 
ſball have the Action if ſhe ſurvive, and fo was BMW ©» his. 
the Cook of Grays- Inu's Caſe; but here the WM r his 
Husband only Joſeth the Benefit of the Com- bee. 
mon, and the Wife ſhall not take this with her Lie 50 
Cattle, for ſhe ſhall have none during the Ce- 
Ferture, Lit. Rep. 285. Caſtrell and Sit 6% 48 57e 
— | | « DOB 4 Baron a 
But in Bakei's Caſe, Cro. Car. 418, Anni bn en. 
was brought by Baron and Feme, for that the d 
Wife before Marriage was poſſeſs d of à Leileil id the 
for Years of a Cloſe, and had a Way from her salt“ 
Cloſe over------ And the Defendant to hinder 
her of her Way, erected a Building ex tra- 
verſo vie prad*, and that afterwards ſhe mat le 
ried the Plaintiff Baker, and they after their % 
' rermarriage could not uſe the ſaid Way, Le a \ 
their Damage, C It was excepred, that thay fy /vir 
Wife ought not to join with the Husband toon © © ft 
the ſtopping during the Coverture ; fed ton Moor 4.47 
locatur; for the Wrong was done to the WIH ler 
and the Husband had it but in the Right of 19 © ©: be 


hed the P 


Wife. Baker verſ. Biere man. 
1 5 


Cb. XVI. and of Feme Sole Merchant. 35+ 
Pzron and Feme join in Action on the Caſe 
r 2 veatious Suit in the Court of the Ordi- 
rary, being preſented fa lſly and maliciouſly, that 
they made Hay on a Sunday, It was a Doubt 
the Action lay by Baron and Feme, becauſe 
Heir Yexation is ſeveral ; at leaſt, the Feme can- 
det have Damages for the Vexation to her Huſ- 
Lind, G adjornatur. Cro, Jac. 355. Ward and 
Is. verſus Peaſe. | 
dene Leſſee for Years of a Mill, takes Huſ- Szit to a MS. 
ind, the Baron and Feme cannot join in an 
Action on the Caſe for the Suit, becauſe it 1s 
oaly to recover Damages, and not the Term. 
fob. 189. 
Ine covenants to ſtand ſeiſed to the Uſe of 
kmſelf and his Wife for their Lives, and after 
o his Son, except the Timber-Trces, ſaving 
wat his \Vife ſhall have the Shrowds and Lop- 
rice, Husband dies; ſhe marries the Plaintiff: 
The Som cut down fifty Oaks, whereby the 
Maintiff loft the Benefit of the Shrowds, Ver- 
4& pro Que This Action was brought by 
baron and Feme, and good, though the Huſ- 
WT bind night only have releaſed the Damages; 
ai fe ſurvive, ſhe ſhall have the Action, 
dne Damages allo. Cro. Car. 437. Trigmel 
rl eghiult Reeve, 


; Reſcous. 


The Baron diſtrains for Rent due to the Feme 
um ola fuit ; Reſcous is made, Baron ſole ſhall 
hve a Writ of Reſcous, or at his Pleaſure he 
my jvin the Wife with him; yet for a Debt 
"x 0 the Wiſe dum ſola, they ought to join, 
Mer 442. Feuner and Plasket. - 
 keni-Charge granted to the Wife, and to 
ll << tor 5ſt Hysband, E. C., died; ſhe mar- 
hed the Plaintiff, and for Rent due durante vi- 

| Auita 


7 
— 


* 


Jod in Bight: m GY 1 


Cb. 


0 af 
duitate' of his Wiſe, be Filifilbeq abc upon rid 
Fl, 
Reſcous.be may bring Reſcou in his own Name, e 3 
or join the Wife wich'him at Election, 3 5 c 
45 9. Fenner” $ Cale. Vide Japra, of Fre 
ſhall t 
oy Oetiuue. W gy 4 They | 

| 1 Wiſs 
| Baron ant Feme fall join th Dit 0 . 
Cbarters concerning the Inheritance of heb ney * 
(for the Wife ſhall have them again when ie le tle pr 
cover'd) 38 H. 6. 3 ml w 
For Bailmerit dun fola, Baron and Feme Citi wid-t 
not Joltt in Detinue. 1 Keb. 645. hath ne 
| | [f as 

28 „e Entiy. Wite, 

bing | 
In Action of Forcible Entry on the Wit" ſu eme 
Land, ſhe was joined with lier Husband, ' of the \ 
2 ent. 195. Itereſl 
Baron and Feme brought a Writ of Conſpi: bi 
tach, it will not lie. March Rep. 47. Iod are 
pon de 

Error. Vide Fine. ky that 
ts. . 
I here the Baron and Feme ſoal Join or not, a l be 
how and in what Cafes. WT bn 
Baron at 
If Action be brought againſt A. as a Tem 1201 
Sole, where {he is a Feme Covert, . aud h I Bar 
pleads to Iſſue as a Feme Sole, and after a Jadg Eror re 
ment is given againſt her, and fhe is taken jd Curing +} 
Execution, ſhe and her Husband may bring ns C 
Vrit of Error for this, otherwiſe the Husban WW. ans 
would be prejudiced in his Conſorcſhip of ! Padement 
Wite, and of her Care about his Fainily ; an; becau 
he hath no other Means to aid himfelf, But Mead not 
the Caſe of a Fine, the Baron may enter, 0c... 


avoid it, M 15 Car. 15 B. R. EAW. 2 2 


G vl. and ef Henne Sole Merchant: 334 
gneſen, on Judgment in the Marſgalſea, Tin. 
11, Hayward's Caſe. So in the ſame Caſe, if 
4» Action be brought againſt A. and others, 
they a with the Husband may join on the Writ . 
& Error, 1 Koll. Abr. 748. and the Judgment Fe 
hall be reverſed for all, becauſe it is intite. 
They may aſſign for Error the Coverture of the 
Wiz, 1 Roll, Abr. 776, and the Difference is, 
n ys Rep. 280. A Stranger to a Record 
ny bring a Writ of Error to reverſe it, as in 
ti pridcipal Caſe the Baron was, but that is 
only where he may have another Remedy to 
woid the Prejudice; which in this Caſe he 
hath rot. | Bl 6 
[{ the Husband, ſeiſed in the Right of his Ejectment. 
Wie, maske an Eje&ment Leaſe, and the Leſſee 
bing Action upon it, and had a Verdict and 
ſulement, it is 6 Error to alledge the Death 
of the Woman before Judgment, by which the 
Itereſt of the Husband, and the Leaſe made 
bim getermides, becauſe the Wife nor Huſ- 
band are Parties to the Action ; and this depends 
or de Title to the Land, fot the Plaintiff may 
that the Baron was ſeiſed in his own Right. 
Ws Wilks and Fordan. 1 Roll. Abr. 768. 
f the Wife be receiv'd by Default of the 
Hisband, and loſe the Land by Judgment, the 
"1 and Feme ſhall have a Writ of Error. 
EA 5. 11. OP. e 
I Baron and Feme levy a Fine, they may, by 
for, r:verſe the Fine, for Nonage of the Wife 
bung the Life of the Husband. 2 Co. Beck- 
ww h's Caſe, 77. b. Worſley s Caſe. . © - 
ang his Wife brought Error to reverſe Huiband can- 
gement and Outlawry againſt them in Debt; vt aſſes Eee 
fd becauſe it was to reverſe Outſawry, they Wiſe - = _ 8 
wald not aſlign Errot but in Perſon: And be- verſe Outluco- 
ade the Husband could not bring in his Wife, ry againſt 
& | it them. 


Coverture of | 
the Wife af- 


ſigned for 
Error. 


: 


Regula. 


e Cp. WW 


it was „ helq that he could not aſſign Errgr ; for 


Ch. 


$0 
he cannot aſſign it without his Wife, and o ur; 
is the Courſe of the Court. Cr 0: Rl G11. Wage that 1 
and his Wi — 2gainſt Smith. 1 fouls 
© Where Barn and Feme ſue in an Adlon, the bog 
ſhall fue by Attorney, for che Husband mae f t tt. 
Attorney for them both. 2 Saund 413. Thi 33.4 
is to be ets Where. the Ml whe of (ul jurat io 
Age. Exe 
. J nne In {; 
Adctious 3 6 a Fee Courrt 4 Wl Em 
Husband. Of a Feme Sole Merchant. fem 
ſug wit 
"= two Caſes a Feme Covert hath. * 1 
vur ancient Books, held to be e to ſue wüb⸗ cu 51 
out naming ber Husband. 31 
but 
1. In Caſe of Exilement. . "OW" 
a In Caſe of Abjuration. 7 
aua o 
1 to 8 it Was the Caſe of Sir is the AG 
Bert Belknap” s W ife : Her Husband being dll tut: 
niſh'd beyond Sea in the Time of Hen, IV. for War 
ſued 2 Writ of Dower in her awn Name, wlll ct... 
out her Husband, he being alive, and eg by e 
ver d it: Which. ocaſian d Nee 0 make a Fg? 
Reſſection. | of Bluet. 
The « 
Ecce modo mirum n quod femina fert breve x in: V. 
Noz ie virum onen robore *s | by and 
oule, A 
And yet it was no: (ach Wonders for k ber, op 
Edu. III. long before brought a Quart Jmped Gant © 
againſt the Lady MaktraverJe, and ſhe plex Me ger 
Me Was Covert of Barons Wherets : it Was Doubt W 
PII d for the King, That her Husband ghe Lo ant by 
Maltraverſe Was exiled for a certain Cauls; 3 Lulion » 
he was ruled to anfw FI: | t kcileth 


Ch, xl. and of Fence Sole Merchant. 
go in the Caſe of Abjuration: It Was y- 


1 Caſe in the Time of Ed. 1. It was held, 


that after the Abjuration of her Husband ſhe 
Gould have her Jointure; and an Action was 
touphc by her alone for a perſonal Wrong done 
t» the Eſtate convey'd to her, 1 IIſt. 132. b. 
112. 2. 3 Bulſt. 188. becauſe this Exile and Ab- 


kzuement for a Time, aliter. | 
in ſome other Caſes a Feme Covert may fue 
Vithout her Husband. | 
| tome Covert, by the Cuſtom of London, ſhall 
ys wit out her Husband as ſole Merchant; by 
Hear; but the Action mult be laid within the 
Cuy; in Chamberlain and Sharp's Caſe, 1 Leon, 
* ni; rg my 
but every Feme which trades in London is 
not 4 Feme ſole Merchant. | 
On Habeas Corpus to remove the Body cum 
(2v/a of the Wife of B. it was returned, That 


Husband, in Lands as a Feme ſole Merchant, 
for Wares bought by the Feme, wherein the 
Hosbatd was only named for Conformity; and 
by the Caſtom the Execution ſhall be only a- 


of Bluct. | 


be Caſe in Littleton's Reports was; Bluet 
wa Vintner, and preſs d for a Soldier beyond 
ea, and goes over Sea; the Wife takes an 
Houle, and buys Wine of Langham, who truits 
ber, ſoppoling her to be a Feme Sole Mer- 
"1": After the Husband returns, and the 
Mie denies to pay for the Wine; and the 
Doubt vas, If the Wife were a Feme Sole Mer- 
cant by the Cuſtom? And the Words of the 
Calton were read, That where a Woman ex- 


A 2 not 


nr2cion is 3 Civil Death: But in Relegation ot 


Fe Action was brought againſt her and her 


pivlt her. Cro. Fac. Langham verſus the Wiſe 


lth 2 Trade, wherein her Husband doth 


355 
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356 Founder in Pu Ch. XVI., 


not jotermeddle, ſhe ſhall have all Advantages, 
and ſhall be ſued as a Feme Sole Merchant by 
the Cuſtom : And by Richardſon and Yelwerton, 


She is not a Feme Sole Merchant within the Ti 
Cuſtom, for her Husband exerciſed the fame unk 
Trade; apd by Ielverton, Feme Sole Merchant Able: 
ought to be the Widow of a Tradeſman, who doth | 
takes a fecond Husband, and fhe after ever- upon 


ciſeth the Trade of her firſt Husbzrd.' But of ne! 


Croke, Hutton, and Harvey contra. If the Hu. and f 

band meddle with the Trade of the Wife, then Name 

ſhe is not a Feme Sole Merchant; but if the he ca! 

Husband be beyond Sea, or becomes Bankrupt, hand, 

or leaves his Trade, and the Wife exerciſe the caqnot 

ſame Trade, or they bath exerciſe the lame Hubs 

Trade diſtinétly by themſelves, and not meddle If 1 

the one with the other, rhe Wife is Sole Mer- they c 

chant. Lit. Rep. 31. Meſme Caſe ; but vide in (1ouics 

1 Croke 67. the fame Cale, | ſurvive 

The Cuſter: A Feme was indicted as a Feme Sole Merchant, Bi ile, 

a Feme Sole for ſelling Ale, and her Husband not joined; ag 

Merchant was here he oſed the ſame Trade, ſhe duth'i: WM 0 
alleiged, and 3 

„ Proceden. 23 2 Servant, and he alone ſhall be indicted! made c 

do was a- Nor will any Action lie here (in B. R) agent eve 

<arded. her alone, and a Procedendo was awarded. 3 1 Brow; 

Keb. 583. Moreton and Pacman: So a Proce- ita! 

dendo was awarded in Royſtou and Toory's Caſs BMW n 

on Suit of a Feme Covert as Sole Merchant, . . 

the Cuſtom being alledged in the Declaration tie Can 

3 Keb. 302. My pir 

* aj ſue If Baron and Feme are Ares ay 1 401 Wiznce, 

as a Feme Sole terii, and after the Wife ſues ſole without the WII 

bn * 8 Husband for a Defamation; although the D 44031 

al Courts vort does not diffelve the Marriage, pet be. (e ba 

cauſe the Wife may ſve as a Feme Sole, in ſuch fr Pre | 

Caſs by the Coutle of the Spiritual Court, = c 

prenti 


Prohibition {hall be RN oe it bs oy 


the bere's 


Ch. XXVI. and of. Feme Sole Merchant. 
the Uſage of our Law. 2 Rod. Abr. 298. and 
fil. 300, OH p N IT wot © 6. 

There is a- Caſe in 2 Bulft. 140. which I 
think is milreported :1 If a Feme Covert, in the 
Abſence of her Husband, he being beyond Sea, 
joth bring T reſpals of Aſſault and Battery made 
upon her, in her own Name, and in the Name 
„her abſent Husband, this is well brought; 
in! the may bring ſuch Action in her own 
Name without her Husband, quod cave; but 
he cannot be ſued by another without her Hul- 
band, the” he be then beyond Sea, ſuch. a Suit 
:a000t be hiaintained before the Return of her 
Husband. e 

make a Leaſe to Baron and Feme, and Baron and 
they covenant to do no Waſte, or to repair Fe covenant 
Houſes, and the Husband dies, and the Wife 7. 79 commu 
pats | k hy „ VWafte, Baron 
ſurvives, and holdeth it; it the Wife commit %, „ 4 hen 
Waite, or do not repair. the Houſe, no Action , againſt 
lis againſt her; but in ſuch Caſe the Wife is the Wife. 
ec to pay Rent, or to perform a Condition 
ade on the Part of the Leſſor, but not to 
vofeive or perform the Covenant of the Leſſee. 
Brounl. 31. 1 Wo c 

if a suit be in the Spiritual Court againſt Suit againſt a 
Woman for exerciſing the Trade of a Mid- 
we, witnout Licence of the Ordinary, againſt 
tne Canons, a Prohibition lies; for this is not devi . 
ny Spiruual Function of which they have Co- © 
wiznce. 2 Roll, Abr. 286. Benskin and Crips. 
 & Wife that hath concerned herſelf in her 
1553nd's Trade, may uſe it when a Widow, 
Ig bas liv'd with her Husband {even Years ; 
for ine hall be conſtrued to be within the 
0:4 of the Statute, and to have ſerv'd an 
\pprenticeſbip, though never put App: entice. 
ever“ Rep. 242. | 
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358 
"The Husband 
promeſes Pay- 
ment of a Debt 
of his Wife's, 
£vhbo a, a 
Fome ſole 
Trader; void. 


He need not 
bail his Wife, 
if ſhe be a 
Feme ſole 
Trader. 


Oxt of the Ci- 
ty, where the 


Wife deals ſe- * 


parately ; ber 
Contract, 


charge the Huf- 
band, if he co- 
| habiewith ber. 


of London, have all Advantages, and be fed 


Joinder in Action, &. Ch. Xx. 
A feme ſole Trader died, being indebteg 
57 /. The Husband promis'd to pay it after her 
Death; and it was held, That there was 50 
ſufncient Conſideratiom to found the Prof 
upon, and therefore it was void; for where the 
Feme exerciſes a Trade, in which the Husbaug 
doss not intermeddle, ſhe may, by the Cuſtom 


as 2 Feme Sole. In her Liſe- time he was on- 

ly nameable for Conformity, and he need not | 

have put in Bajl for her, nor were his Good: 

chargeable upon Account of her Trade: Bu 

where à Feme ſole Trader acquires an Eſtate, 

and dies, and the Husband bolleſſes himſelf of 

it, poſhbiy he may be anſwerable for her Delis 
Shower's Rep. 183. Wi 13s 974 

If a Feme Covert brings an Action agsinſt-1 

Man as a Feme Sole, and the Defendant pleads 

in Bar, he cannot afterwards aſſign this for Er- 

ror. Shower's Rep. 183. e PRC VICE 

If, out of the City, the Husband and Villa . 

cobabit, and the Wife deals ſeparately, bet © 

Contracts ſhall charge the Husband ; for Cola © 

bitation is ſufficient Evidence that he bad Ne. , e 

n e be 

| medied 
enter. 

If th 

the Bai 

11 d-for 

ven to 

do C 

the Bat 

dave a 

ina 

» $4719 ties be; 

1 3 CHA? that 2 


Dion 


+ $6%4 8 0 a. 
" 4 U 8 1 WV 80 Nen * 
» * 7 P 4 : 1 * + * 7 * % 89 * 


4 4. 1 
1 „ 


1 4 * ; 
heh e945 Ai4; 35 
* 4 4% - ; „ 8 8 &-3 
+2 1 II * 
4 114 3 : Ss i :- . 


tl Actious brought by H1Ʒn. Cut in 


The Procels, Pleadingy, and Trial ia an Afi 
pil Quare [mpedit. Actions on the Caſe 
jor ſcandalous Words. by Baron and Feme 
g/t Baron aud Fente, with Declarations 
; and Pleadings therein, and where Barou aud 
[ne maſt gain or be joined in the Action. 


4 y 


Enna 


mau, ů́ͤ— 8 


$ proper Action or Remedy to be brought 

by the Wife upon the Husband's aliening het 
Lands by Feoffment, Cc. the Wife at Common 
lay might not enter, but is put to ber Ac- 
tion, which is call'd Cui in vita; and upon this 
Diſconeinuance, her Heir might have a Kur cui 
4 vita; but if the Wife were Fenant in Tail, 
in! her Husband alien in Fee, and dies, and 
te Wilt dies, the Iſſue in Tail cannot have a 
ger cu; in vitu, but he muſt have his Formedon 
„ Diſcender, by Stat. NV. 2. c. 1. but this is re- 


weed by rhe Stat. 32 H. 8, and the Wife may 


enter, 155 | 
the Baron and Teme loſe by Default, and 
de Baron dig, the Wife ſhall not have a Quod 
1; for à Cui in vita, in that Caſe, is giv» 
ven to her by the Stat. W. 2. cap. 3. | 


do on Recovery in Action of Waſte againſt. 


the Baron and Feme by Default, the Wiſe ſhall 

baue a Cui in vita. I Inſt. 355. 
un Sur cui in vita of a Meſſuage, the Par- 
ties being at Iſſue, it was found by Verdict, 
hit 2 Diſcontinuance being of a Meſſuage, the 
V..ort.nuge pulls it down, zud erected a new 
Aa 4 Houle, 
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360 Of ſpecial: Action: Ch. xxyl 
5 Houſe, Part on the Land diſcontinued, and 
Part on his own, Land adjoining, and the Mit 

was brought for the intire Meſlange, and well; 

and there needed no Forepriſe. - And the Le- 

mandaut regover d, but Judgment was enter 
ſpecially, that the Demandant;ſhould recover feſtrai 
Meſſuag prad', viv, ſo much in Length, ar | Nec 

| fo much in Breadth, as the Verdict found, Cr, man, 

Eliz. 23 4. Hayes and Allen, was F. opt rea] of 

But by. the Stat. 32 H. 8. cap. 28. in ſuch row ſh 

Caſe of Diſcontinuance, the Wife and her Heirs, o anv 


after the Death of the Husband, may enter into man {1 
the ſaid Lands and Tenements fo aliened, ard Moir at 
are not driven to this Action. 1 Inſt. 326. 4, No / 
2 Juſt. 456. ee FA The 
| . | . e Hushar 
Appeal. fs | fore if 


| bas 43/3590; en gain, h 
Fumina de morte viri ſui inter hrachia iu. Husban 

terfecti & non aliter poterit appellare, faith brings | 

Fleta. Where by inter brachia is underſtood des E 

the Wife, which the Dead had lavefully in Pol- WM ii is 4; 

ſeflion at bis Death; for ſhe muſt be his Wiſe gast . 

de fatto and de jure, for in Appeal  waq; as WM nl, f 

couple en Loyal Matrimony, is a good Plea. ain(t } 

Mone but a The Wife in Poſſeſſion, without lawful Me lesson 
Wife de jure trimony, ſhall not have Appeal; ſhe mult be B':! |: 


2 _ *" Wife de jure as well as de facto, without Elope sing 


2 A Wife de ment or Divorce, 2 Juſt. 317. and the Viet re n 
1 fatto foal n'unq; accouple ſhall be taken ftriclyz(But à een d. 
1 bave Dower. Wife de facto ſhall have Dower, though net Afrer 


an Appeal; and io other Caſes, the ſhall bave gence: t 
Appeal, where ſhe cannot have a Writ ol WW: 
Power: As if ſhe elope, ſhe is barred of her 
Dower, but not of her Appeal; becauſe the 
Stat. . 2. cap. 34. bars her of her Dower, but 
not of her Appeal. If the Husband be * 


vil. iy Baron und N. ir 


el Treaſon, the Wife ſhall not be endow d D 
fer il ar 'y * kin the ſhall ave” x rv 
. 
e man at t this Day, e an Abbe 
„ Robbery, Rape and Mayhem, for ſhe is not 
refrained thereof. 2 Toft. 68. . 
geſore che Stat. Mag. Chart. cap. 34. 2 Wo 
nan, as well as a Man, might have had an A 
geil of the Death of any of her Anceſtors, bas 
ow the 15 diſabled to bring Appeal of the Death 
ane but her Husband ; but the Son of a Wo- 
1 ſhall, at this Day, have Appeal, if he be 
oir at he Death of the Anceſtor. © 
= appeal lies for a Woman as Heir. 875 
ſhe Right of Appeal of the Death of her' Appeal anney- 
Has 5 is annex'd to her Widowhood, there- edi the Mi- 
re if che Wife of the dead Perſon marry a. 0. 
gin, her App eal is gone, though the ſecond 
Hosbanc die within the Fear. And if fhe 
brings her Appeal in her Widowhood, and 
es klusband, the Appeal abates for ever. So 
fin Appeal ſhe hath Judgment of Death a- 
WM ot che Defendant, if after ſhe take Huſ- 
| hand, ſhe can never have Execution of Death 
| inſt him. 
Alben the Husband be attainted. of High 
Treaſon or Felony, yet if he be ſlain, bis Wiſe 
e an Appeal; for notwithſtanding the 
aide, he was vir ſuns ; but the Heir cannot 


en Appeal, for the Blood is corrupted be- 

a * them. 2 {aſt 68, 9. | 
ct the Year and Day, the Appeal of Death It muſt be 

4 wo 1 commenced; the Year and Day i is to ke 
usted from the Death. n 


r The Plaineiff purſues an Appeal for the Mur- Proceſs. 
c WWF: of 21 Husband ; upon the Return of the 
es moved, that the Plaintiff might 
„ decure by Attorney, for which a Warrant 
2 Was 
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210. Warreh atid Verden. 


4. The Hour. 


z 


318, 319. 155 IS. 6 
Convict of © It was reſolved in the Cafe of Armſtrong aud 


; Man flaugh- Liſte, Thar where one is indicted of Murder, 
er ſba l net be and thereupon convicted of Manſlaughter; if 


mried in an A)” an Appeal of Murder be brought againſt him, 
oe has he 5 inſiſt upon being allow 'd his Clergy bes 


fore he anſwers the Appeal: And where a Per- 


Clergy, it will be à good 


ar to an Appeal of 
Murder. Kel. 107, 108. fly. po? 


Pleadings or Bare Appeal 1 434 


” 
* 


In Appeal of Murder by a Feme; the De 
ſendant pleads wient accouple en Loyal Maint 

. mwny, & fi, c. Not guilty to the Felon 
The Plaintift replies, She was accouple en Lr 

- Matrimony, nor does not anſwer nor plezd tha 
he was guilty of the Felony. Ouære, II it 


Whed 


a Diſcontinuance ? Et per Curiam. 


"Of ſpecial Aftions Ch. yl. 
was produced under the Hand and Seal of the 
Plainrift ; which being avowid by her in Per, 
ſon, ſhe was admitted ſo; and the Warrant 
filed, and after the Appeal wes atraigned-in the 
French Language; and after the Prifoncr- being 
at the Bar, was arraigned by Lindjey Secun. 
8 dary, and pleads Not guili) Upon this he was 
Jeliver'd by Maippriſe of a Lord and two E. 
quires, to appear de die in diem. Sit Tho. Jong 


By the Stat. of Clou, cab 9. the Count of 
the Appellant muſt comprehend feven Things : 
1. The Fact. 2, The Year. © 3. The Day, 
5. The Year of the King, 
6. The Town where the Fact was done. 7, 
With what Weapon, (if any Weapon were! 
of which you may fully read in 2 If. 31). 


ſon is convicted of Manſlaughter, and hath his 


Ch. XXVII. by Baron and Femme. 

en 2 Ples is pleaded which is triable at 
Common Law, and corictudes over” to the Fe- 
boy, thcte the Plaintiff ought to reply, and 
conclude over to the Felony ; bur when he 
pleas a Plea triable otherwiſe than by the 
Common Law, it is otherwiſe.” Cro, El. p. 223, 
W.thingtou and Delaſyar. ooo ooo 
D., was indiRed for the Murder of V. and 
being 4craighed upon it, pleads that A. the 
Wife of V. brought Appeal againſt bim for this 


1d pleaded Not guilty, and found by Jury that 
be was not guilty of Murder, but Manfſlaugh- 
ter; and that thereupon he prayed his Clergy, 
1nd had it, and demands Judgment if he ſhall 
be put again to anſwer this Felony ;_ and it was 
idjudged 2 good Plea. Quære; For the finding 
hin guilty of Manſlaughter in the Appeal, is 
more than needs,” and then the Allowance of 
Clergy is to no Purpoſe, Cro. El. 256. Bar- 


(11's Caſe. 


ber Husband againſt R. R. who came in upon 
the Lxigent, The Defendant appears, and de- 
minds yer of the Writ, and of all the mean 
vrocelies which were entred upon Record, 


| Then the Plaintiff having declared in her Ap- 
pea, the Deſendant pleads that at the general Conviftion 


Uni delivery at Jork before Commiſſioners al- 
ed, be was indicted of the Felony compri- 
00 „the Appeal, and arraigned and found 
pullty of Manllaughter, and bad his Clergy, prove 
patet fer record“? And further faith, that nullum 
[4214 was given upon the Premiſſes, and 
wen 3/t the material Averments, &c. Et quoad 
. ane & felonium præa he faid he is not 
pity; and Plaintiff demurs ; it was agceed per 
Cs. 1, No Appearance by the Defendant 

| | | | in 


Appeal brought by E. B of the Death of 


353 


Reg. 


larder, and that he was arraigned upon it, 


Pleading of 


with Clergy 
allowed. 
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Of ſpecial Actions Ch, xx vn. 


in Appeal ſhall aid any Diſcontinuance of Sul, Mor 
bur Lrror in the mean, Procels is ſalved by an 961 
Appearance after, as in 9 H. 6. 2. in Appeal "Ay 
che Exigens cept corpus, Where it ſhould be no f 
exigi ſec. The Defendant appeared, and was Foyt 
acquitted, ; and prayed his Damage; be ha! 7 
have his Damage, becauſe the Foundation « ihe 
rhe Suit, (viz) the Writ of Appeal, and all the nb 
Proceſs which iſſued at the Suit of the Party, be hi 


is good and Right. 2. The Plea was good; FP 


1. Becauſe ex nece//itate juris: The Defendant Coun 
need not plead omaino to the Country, wlliele If 
he had pleaded a good ſpecial Plea before, Dama 
and here the Pleading of the Conviction with pelle 
the Clergy allowed, is a good Plea in Bar of WM ie: 5 
this Appeal; and ſo was Hrote and Wigs 6 alo 
Caſe, 33 El. and 4 Co. 45, 46. Burgh and Hol- becauſ 
croft ; and then the Pleading further to the Fe. rough 
Jooy is negative: Ard the Word (Mardrun) ut: 
can be taken for no other than Manſlaughrer, Hach an 
and he does not ſay malitia præcogitata. lev, land a 
p. 204. 9 Jace. Bradley and Banks. 1 Ir 

Relcaſe of Action ciminal or mortal, 91 TI 
Pleas of the Crown, is a good Bar in Appcal. WW be 7:1 
1 Inſt. 289. 6. | . : Hob. « 

| Trial. 

Appeal for the Death of her Husband. Up- If the 
on ſeveral Iſſues pleaded, the Plaincift was non; Adee 
ſuited upon a Trial againſt the one. Per Co" the Wig 
riam ; It isa Nonſuit againſt all; and therefore BN i. 
as to the Suit of the Party, it was ruled th 
he ſhould be diſcharged ; but that the obe Hy, 
who were not tried, ſhould be arraigned at (008, v7 
Queen's Suit, Cro. El. 460. Curtis veil. S P Wife 


and three others. 


i 


Ck, XXVII. by Baron and Femt. 3865 
{ is againſt a Rule in Law that a Trial for 
oder by Appeal or otherwiſe, ſnould be out 
ene County Where it was committed; Ap- 
144]: were never allowed in Counties adjoin- 
00 for Murder done in Mules. Crd. Car. 247. 
Eyticy and Price. „„ ST *". "331 Oe 
ln Appeal by a Feme Covert of the Death 
cher Husband, if the Defendant faith that the 
4nand is alive in another County, this ſhall 
be tried by Proofs. 43 A. 26. So if he faith, 
je is alive generally, without ſaying in another 
County. VV 
ite Appellee be acquitted, he fhall recover % ellie 2c 
Damages, by Stat. . 2. c. 12. yet every Ap quitted foal 
eee, upon his being acquitted, ſhall not reco- re over Da- 
der Damages. As if a Feme Covert be appeal- 758% 
4 alone without her Husband, and acquirted, 
becauſe of her Diſability; but if Appeal be 
bought »gainſt Hasband and Wife, and they be 
cquitted, Damages ſhall be recovered by the 
H1+20d alone, and ſhall be given to the Huſ- 
band and! Wife, for the Damage of the Wife. 
4 In{t. 385, 386. | | 
a feme Covert be acquitted upon Appeal, 
as (hail have Damages againſt the Abettor. 
Hob. 98. 


Quare Impedit. 


If the Husband be diſturbed to preſent to 
n Advowſon which he had in the Right of 
tre Wife, and dies, the Wiſe ſhall have a Quare 
. of this Diſturbance. 3 H. 5. £2 m. 
Husband ſeiſed of an Advowſon in the Right 

his Wie, preſents; and after hath Iſſue, and 5 
Wife dies, and the Church is void; the Huſ- 
und ſn2!i not have Afiſe of Darrein Preſentment, 
. becauſe 


” 
* g "> — 
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becauſe he is in of another Eſlate thag he pre- 
ſented to before; for before he was ſeiſed in the 
Right of his Wife, and now/he hath an Eſtate 
for Life. Keb. 118.6. But if the Husband {er 
Iſſue had preſented, and aſter the Wife- dies 
and the Church is void, the Husband ſhall have 
this Writ of Darrein Preſentment, becauſe h. 
had Inception to an Eſtate for Life by the Cour- 
teſy by the fuſt Preſentment, Which is non 
compleat. e IPALS e 45 
If two Copartners be, and they cannot 2. 
2 to preſent, the eldeſt ſhall preſeat; and 


* 


er Siſter diſturbs her, ſhe ſhall bave a Orore 
Inpedit againſt her. So Tenant per Couseſſ 


of the eldeit ſball preſent. 1 
A. and B. his Wife preſent to a Church to 


which they have no Right, this gains notaing 


to the Wiſe; for the Wiſe is at the Will of the 
Husband, and Preſentation is but Commendu- 
tion, or the Act of the Husband, and iris net 
like to an Entry into Lands by them; alis it u 
when the W iſe hath Righc. March, p. 90. 


Atlions on the Caſe for ſecrdalous Words ſpoken 
by Baron and Feme againſt Baron and Feme: 


There are many Caſes of this Natur 


in our Books, which. becauſe they properly 
belong to another Title, I hall not take No 
tice. of, but come to ſuch Caſes which more 
immediately concern this Subject. 
Action was brought in London for caſing 
Woman Whore ; the Defendant removed tix 
Cauſe into B. R. and the Court granted 2 Un 
cedendo to try it in Londaz 3 for by Rolle: M 
cannot determine the Cuſtom.” Siy/c Rap. 244 
The Deſendant's Wife ſpake of the Plaintil 
Wife theſe Words, Thou art a Thieviſb Qi, 


2 ai 


Of ſpecial Actiaus Chi xvii, 


in the 
udo, 
tion lie 
; Ro- 
Thi 
bud W 
wit I 
it L. 
Words 
and To 
Tooſ 
hed | 
hind 1; 
aftiona 
If a 
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Action 


may ra; 
be pun 


br Ho. 


One 


#hrb an, 
Wn lies, 
1 
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Ch x VII, by: Baton and Feue. 
ind baf Hollen my Faggots, innuendo, five Fng · 


wored that the Words ars not actionable; ſor 
i keme Covert hath not any Goods that can 
te Gollen, But per Curiam The Action lies, 
be chargeth her with-Felpny, aud it is no mat- 
er whole Goods they are. Cro. Fac, 600, 
gam and Lx. veil. White and U. 
Ia Feme C 
folien my Goods ; the other asked, What Goods? 
the Wife anſwered, My Plow and Stuff. And 


ide, Plow and Stuff of the Husband: No Ac- 
tion lies; for a Feme Covert cannot have Goods 
Rod. Abr. 74. | 1 | 2.37, 
Thou haſt ſought the Blood of my Husband, 
aud wat his Death; for hud/t thou been an bo- 
1% Woman he had been alive ſtill; and avers 
is Laie that her Husband was killed: The 
Words are actionable. Cro. El. 293. Gaſtref/ 
id Townſend. I 10 2 
Tooſe kis Miſe, innuendo the Plaintiff, hath 
tiled thy Husband, innuendo J. D. ber Huſ- 
hu lately dead: The Words were adjudged 
iftionable, Cro. Fac. 306. Tooſe's Caſe, - 


ie bad poiſoned Griffin her firſt Husband in a 
M:/: of Milk : Meg and his Wife may bave 
Action of Stander for this, for otherwiſe a Man 
my raiſe a Slander of his own Head, ard not 
, puniſhed, 1 Roll. Abr. 64. Meg and 

mittee, | | | 508 | 
One faid of a Woman, Thon didft poiſon thy 
M band, and I will juſtifie it to thy Face ; Ac- 
don cs, though it is not ſaid ſhe did it volun- 
ter, but it is ſo intended by common Accep- 
zue, but it muſt be averred that he was dead 
| before 


gat of the Defendant's and his ite 8 4 It Was 


1! Man faith, 4 Woman told me Meg his 


367 


overt ſaith.to another, Thou haft — by ob 
e 15 


innuendo the 
| ; a ö Goods of a 
in the Declaration the Plaintiff averred uuen- F:me Fo 


murder my Wife; and the Jury find ſhe ſpake 


r 
$657 
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A ſpecial Attrons Ch; XXVII. 
before the Words ſpoken. 1 Rod. Abr. 51. 
Gardner and Spur dance. | 
If the Plaintiff declare that the Deſendane 
fpake theſe Words of het, Thou art a villain\u; 
Quean, and a murdrous Queain, for thou d 


the Words of the Deſendant in the third Perſay, 
She is a wvillainous Quean, &c. This is a ma⸗ 


terial Variance, and cannot be intended dle 5 

| ſame Words. 2 Roll. Abr. 716. Bliſſi's Cab. WM... 
Mrs. P. wrote a Letter to one to poiſon bet BM...) 
Husband; Action lies for theſe Words, cited is WM, 
Dean and Eatou's Caſe. 1 Bulſt. 201. 4 Va 
Wallis? Wife is thy More; no Action lies] Gf. . 
at Common Law, but in Spiritual Court : But 57 7 
to ſay, One keeps a Baudy Houſe, is aCtionable . 1 5 
at Common Law. d. 61. Wallis's Caſe, | ON 
Thou art an LWhore, and I will throw thee nat 


out of thy Living, (viz. Copyhold,) and ſhe wat 


$44 * $7; 4% 
4 UR 
Oo 


poſſeſt of a Copyhold dum ſola & caſla; it i The 
actionable. Sid. 214. Boy's Caſe. | BU 

She is an Whore and her Children (innen) en 
which ſhe had by her former Hus band) are . . 


Baſtards; the Words are actionabſe, though 
the Children cannot be Baſtards in Law, but in 


' 

. 34 

* fit; 
12 


i 
Reputation they may, and it's Loſs of Marriage WW. ' 
Cro. Car. 322. Bryan and Cockman. _ . 
She was with Child, and miſcarried at CN. ie) 
hit Houſe : Words ſpoken of 2 Virgin; . 55 
quod the lot Suitets, and was threatned by beg. fa 
: arher to be turned out of his Houſe ; but 10888. Loſs 
particular Damage aſſigned: Not actions, * 
Std. 398. Barnes and Brudlin. "op 
Thou art an Whore-maſter, for thou ht © | * 
with Brown's Niiſe, and hadft to do with wy, N 
azainſt a Chair; per quod, & c. Judgment th wg 
Quer 1 Fac. 323. Matthews and Crab. ands & 
A e 


24 . 


Cd XXVII. By Baron and Feme: 


Action on the Caſe fof faying, He had.two 
ande, and ſhoutd have lept them. By which 
tor aroſe between him and his Wife, and 
key were [ikely to be divorced; not actionable, 
cit is but an Imagination of being divorced; 


Is 
1 * „nere 
ne Nädcute. 


three Wives Actionable and within, 


hut do you mean to entertain him, for he 
* 2 v2y harſh Man to his former Wife, aud 


% not allow her Neceſſaries, and is of a 
Late: Per quod the Wife refuſed him, 
the Words adjudged aftionable. Shepherd's 
(ie, cited Litt. Rep. 193. 155 | 

JU: Woman who was in Communication 
/ Marriage, She isa Burſten-belly'd Quean, and 
Cu hang down to her Garters; adjudged 
aonubl-, Harvey's Caſe cited in Bridge and 
laigton's Caſe. Litte Rep. 193. 


that (ne Defendant had falily and maliciouſly 
Men a Letter to one who was about to mar- 
ter, wherein he had uſed thele Words, Tow 
Nh wr tO marry her, for before God jhe 75 my 
d therefore if you do, you will live in 
ey with her, and your Children will be 
Wade, by Means whereof the Plaintiff loſt 


5 er Marriage: It was moved in Arreſt of Judg- 
* mu that theſe Words were not actionable ; 


the whole Court of B. R. reſolved that 
& were actionable, by Reaſon of the Words 
O :4/:1tioſe laid in the Declaration, and 
kn by the Jury. Shepherd ver, Wakeman. 


1 
* 79. 


\ Feme Sole brought her Actlon againſt the 
101; for that whereas one Blake, ſeiſed 
105 to fuch a Value, fought to have her in 
lage; the Defendant ſaid ſhe had a Baſ- 
B b tar d, 


Ile Plaintiff brought her Action on the Caſe, Action for 
Words wheres 
by ſbe loft her 


Marriage. 
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Of ſpecial Actions Cb. XXVII. 


370 
tard, whereby the Plaintift loſt her Match With s 
the ſaid Blake, and alſo became in Dan2er c BN 
the Statute. And after Verdict for the Plains > 
and Motion in Arreſt of Judgment, the Cour * 
aflirmed the Judgment, 2 Sid, 217. * 
Where Baron and Heme muſt join ia the 411, E 
or not, and how Judgment ſhall be. ® | 
Vere Wife Action on the Caſe was brought againit - Cy 
is found guilty and his Wife, for Words ſpoken of the Haim 
ee by the Defendant's Wife: Upon not Imp 4 
as againfs Verdict was for the Plaintiff, and Judgment 8 
Baron and ven, and a Writ of Error brought: And this 77 
Feme, Exception was taken, That the Verdict found Ko 
the Wiſe only guilty, and yet the Judge ee 
was given againſt Baron and Feme, 4% 
Chief Jultice, Lhe Jury Have found the W 
guilty, and ſo the Declaration is true, and ther ſtr, 1. 
fore juſt Cauſe of Action, and the judgmer i... ... 
well given. Style, p. 460. Abbot and Laus : :; 
C.''s Wife is a Bawd, and keeps a Bud 
Houſe : They join in the Action, and concluiliyi 
ad damnum ipſorum, and good. Chamber; a e 
his Wife wer}. Rifley, March p. 213. or 
In Action againſt Baron and Feme 1 © 18 27 
Dec/aretiens Plaintiff declare, that they dixerunt of the h |... 


Judgment; for although the Words by the! 


tiff certain ſcandalous Words, ſuch a Day a: for 
Year: If the Defendants plead Not guilty, ai... -. 
the Jury find the Husband guilty, and the 4 
pot guilty, in this Cale the Plaintiff fhall hay 


ron and Feme may not be jointly ſpoke, on 
much as they have two Mouths, and the def, 
ing of the one is not the ſpeaking of the ore: 
ſo that it fhall be taken that the Words we de, He, 
ſeverally ſpoken at the ſame Time; in H ee 
Caſe the Action ought not to be broughtagh tian x 


Ch, XXVII. by Baron and Feme. 371 

wh, inaſmuch as if they had been both found 

eur, here ought to have been two Judgments, 
"ne zin Baron and Feme, and the other a- 

nin the Baron only, which is not to be ſuſ- 

ſered upon one Writ; and therefore if the Plain- 

if had demurred upon this Declaration, it had 

det been good; yet when the Wife is found 

ot gvilty, there need not be but one Judg- 

gent, vir, againſt the Baron; and for this 

the Verdict had made it good, and ſo the 

yn:if ſhall have Judgment againſt the Baron. 

Had, Abr. 782. So is Style, p. 349. Butcher 

md Orchard, | | 

M z EL B. C. Fiſhume's Caſe. Baron and 

ene and their Son brought Action on the 

(ie for ſayiug, That they had committed Trea- 

hn [or cot of Money; and adjudg'd, no Ac- 

ton lies. Action on the Caſe for ſlanderous 

Words ſpoken by Baron and Feme lies not, for 

ey cannot ſpeak together. Dyer 19. Margine. 

Acton for Words ſpoken againſt Baron and 

ime for Words laid to be ſpoken by the Wife: 

een nut evilty pleaded, a Verdict was found 

the Vlaintiffs, Quod ipſi non ſunt inde culpa- 

Mes, and good, and it is 10 Error. 3 Bulſt. 62. 

net) and Us, verſ. Carpenter. 

ln action on the Caſe againſt Baron and Verdict. 

me for Words ſpoken by the Wife: The 

ron 's to be found not guilty, becauſe no- 

ing is laid to his Charge; and if they are both 

nc guilty, as to the Husband the Verdict is 

but good as to the Wife alone. 3 Bulſt. Go. 

detlon on the Caſe by a Victualler for ſay- 

of his Wiſe, Sheris a Bnwd of Bawds, and 

3r1 11 her own Daughter; and ſpecial Da- 

ad damnum ipſorum. 1 Cro. 419. 

VI" e Damage is only the Husband's, and Ad damnum 

* Actim would not lie without the ſpecial ipſorum. 

; Bb2 Damage, 


Quod ipſi 
non ſunt cul» 


pabi les. 
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372 Of ſpecial Adious, Ch. XXVII. 
Damage; and judgment was ſtayed; they ought 
not to have joined; had the Damage been 0 
© per quod he loſt Conſortium of the Wife, they 
could not join, Freuch and Lever in BC. | 
Keb. 791. Coleman and Us. verſ. Haro!! 

Error on a Judgment in C. B. was, That the 
Baron and Feme ſhould recover, and it ws 
aſſigned for Error in B. R. becauſe the Bair 
only to have the Damages; and yet }udg- 

ment was affirmed by the whole Court, C04, 
369. p1.459. Litchfield and his Wife verſ Aal. 
houſe, 

So Caſe by Baron and Feme of Words {po 
ken of the Plaintiff's Wife ad damnum tþjcrum 
and Judgment was ſtayed after Verdict pr 
Quer. 2 Keb. 387. 

When Judgment is given againſt Baror, 21 
Feme for Words ſpoken by the Feme, bot! 

In mi'a. melt be in mia. Hob. 127. 

If A. a Feme Covert, ſpeak ſcandalous Word 
of B. another Feme Covert ; and after the Hul 
band of h. makes a Releaſe of this to the Hu 
band of A. and after ſues B. in Court Chriſti 
for this Defamation, and there the Reents 

Releaſe. the Husband of B. is pleaded ; and notwit! 
Suit for Defa* ſtanding Senterice is given there for 4. it 
FRHONs Coſts, taxed, and upon this an Appeal; hett 
Prohibition lies as to this Matter, becauſe tick 
they have Juriſdiction of the Cauſe, and allo 
the Manner of Proceeding : But a Prohibiti 
lies as to the Colts, for the Coſts ſhall go to 4 
Husband, who had made the Releaſe. 2 A 
Abr. 301. Perry and Hubbard. 
The Wife ſues in Court Chriſtian for à U 
Where the famation, (as ſhe may ſue Sole there) and 
Wife may ſue Husband and the other refer themſelves to“ 
Sole, Award of J. $. who makes an Award; 4 
this is pleaded in Court Chriſtian, and not! 


10 We ; 


Ch. XXVII. by Baron and Feme. = 
00 -1; yer 2 Prohibition was denied, becauſe 
(lis Suit is only to reſtore her to her Fame, 
which the Husband cannot hinder. 2 Roll. Abr. 
11, Panel and [Watford ; and fois Motam's 
Cale there, where the Wife, aſter Divorce canſa 
alten a Menſa & thoro, ſues for Defamation. 
| 454i, for Words againſt Baron and Feme. Ouod ;.; 
Defendant pleads uod ipfi non ſunt culpabiles, non * * eul- 
ind found pro Quer'. Moved in Arreſt of Judg- pabiles, 
nent, becauſe Iftuc was not well joined ; for be- 
re {or Words ſpoken by the Wife, it ought to 
ed ih non eſt culpabilis ; Sed non alloca- 
. on the Baron and Feme are charged as for 
e Wrong of the Wiſe. Cro. Car. 417. Needler 
lt Se and his Wiſe. 
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Trover by the 
Fame, and 
Converſion a- 
gainſt Baron 
and Fome, 


Whether the 
Wife may be 
ſaid to convert 
Goods. 


tinue, for upon Detainer by the Wife, the Ac»; 


Of Actions, &. Ch. Xxynl. Ml 

| | | yer 

C HAP. XXVIII. pul 

Was 

Actions ngainſt Baron and Feme. Trover, Da,. WM (:: 
Treſpaſs, Actions on the Cafe, Waſte, "Os 1 6 
rant, Account, Audita Querela, uur . en 
ner of Declaring and Pleading in each Act un 521 
Actions againſt Baron and Feme by reason ot band 
Offences againſt a Statute. Infirmation 4- bat a 
gainſt Baron and Feme for the Recujancy if 10116 
the . e by the Stat. 1 Eliz. 2 23 Eliz. in un 
what Actions the Husband ſball be charged af Ute: 
ter the Death of the Mife. IWhere the Deſauit WM: !: 
of the Wife ſball be the Default of the H:\- WM: : 1 
band, and econtta. IWhere the Wife [hall le che 
received upon the Husbaud's Default, Wat ce! 
of Law by Baron and Feme, In what Car | 


the Husbaud ſhall appear, and be compelled u ben, 
put in Bail for his Wife or not. Cf Bao 
and Feme being ſued to the Outlawry, and He, 

the Entry ſhall be. dale, ( 
| my no 
the Poll 


n 
ws Q4i [{ 


Rover by the Feme, and Converſion by 
the Baron and Feme. The Action mult 
be brought againſt them both. 1 Leon. p. 313% 
and not againft the Baron only, for the Action 
doth found in Treſpaſs; and it is not like to Us 


on lies againſt the Baron only. Mans Cale, 

Whether and how the Wife may be ſaid tc 
convert Goods, hath been a Queſtion in out 
Books. Mich. 7. Fac, Trover was brought 4 
gainſt Baron and Feme, and Plaintitt declates bd 
was poſſeſt of divers Goods in Specie until iuc 


a Day, and loſt them, which came to the Pol: en. 


ſeſſion of both the Defendants, and they cn 


veltet 


ch. XXV I againſt Baron and Feme: 375. 


terted them ad damnum, & c. And upon not 
ily pleaded, found pro Quer. Exception 
vis tiken to the Declaration, becauſe the 
(nbethon is laid to the Charge of the Wife 
well as to the Charge of the Husband; and 
Feme Coven may not convert Goods, but it 
nd, hs much as ſhe cannot Fe Property, 
5 His in the Husband. 1o which it was 
mlwered by Jeluerton, That this Action is not 
unded in any Property ſuppoſed to be in the 
lendints, but upon the Poſſeſſion only; and 
4; Voimt of the Action is the Converſion, which 
ort with which a Feme Covert may well 
be charged, as well as ſhe may be charged with 
; 1:e{pals, or a Diſſeiſin committed. And 
bleme Covert take my Sheep and eat 
hen, or other Goods, and convert them, I 
hall well have this Action againſt Baron and 
kn, and ſuppoſe the Converſion in the Wife 
vc, (viz) the Tort. But Baron and Feme 
not have Action of Trover, and ſuppoſe 
th Pollefion in them both, for the Law tranſ- 
anhin Point of Ownerſhip to the Husband: 
0194 11412 ouceſſum per Curiam. But this ſeems 
0: 5 be Law; for in Berry and Neve's Cale, 
71,1, Cro, Fac, 661. an Action lies not 
gint Baron and Feme for converting Goods 
dei Uies, for it is the Converſion of the 
21d only, and they are only to his Ule ; 

4 4r10ugh they may be charged with a joint 
ery or Impriſonment, yet it cannot be ſo 
out 105 s converted ; and the Judgment ſhall 
„ede reverſed quoad the Wife. 

ch yer in Rhemes and Humfries's Caſe, Cro. Converſion ad 


e * ; Trover was brought againſt Baron uſum ipſo- 
P01 eme for Converſion by Baron and Feme um. 
con %%% ipjorum < On not guilty, both are 


tet ; Bb 4 found 


(nad ipfi 
non ſunr cul 
vabiles, 


e Aftions, &c. Ch. XXy11, 
found guilty, and Damages aſſeſſed. It was 
moved in Arreſt of Judgment, That the A4 
on lies not againſt Baron and Feme jointly for | 
Converſion to their Uſes during the Covery;c. 
for when they join it is the Act of the Hi 
band only, and the Feme cannot convett +, 
her own Uſe: But Action of Frover well |; 
for Converſion by the Feme before Covers, 
or by the Feme only during the Coverture, {«; 
ſhe may do a Tort ſolely, and the Hyuhand 
ſhall! be joined with ber, but not where ſie 
joins with her Husband; and Judgment was 
given for the Deſcendant. Cro. Car. 254, 

Trover was brought againſt Baron and Feme, 
and that they converted them ad uſum ipſorum, 
and for that Cauſe Judgment was 3 for 
a Feme Covert. cannot convert to the Ule of 
the Feme, but all is done to the U ſe of the 
Husband. Cro. Car. 494, Perry and Digs, 
though it was alledg'd in ſuch Caſe, 1 Ven 
33, when it was ad uſum proprium converterunt, 
that proprium might be applied to the Ulz d 
the Husband only, and fo it had been ad !/un 
ſuum. But per Curiam Neither had bee: 
good; ſo was Gallop's Caſe, Style 136. Andit 
was prayed that Judgment be entered, quod qu 
rens nil capiat per billam ; for if it be quod d4 
eat inde fine die, the Plaintiff could not ha 
brought Action de novo. | 

Trover was brought againſt Baron and fen 


ſappoſing the Trover to be by both, and +. 


Converſion by the Feme only. The Defendar 
plead quod ipſi non ſunt inde culpabiles : Aſt 
Verdict pro Quer Judgment was itayed, in 
much as the Declaration doth not charge ( ... 
Husband with any Torr, but only the Vahl: 
the Iſſue ought to have been quod 9% d 
iade culpabilts. Cro. El. 883. Cox and C, 

. We! | 


CxVIII. againſt Baron and Ferme. 377 
ell; at og fo a r n. was awarded after 


.W ife take Corn and make Bread, and 
en the + Brhe this is the Trover and Converſi- 
1 :{ the Husband ; fo if ſhe buys Cloaths, 
4rd nikes a Garment and wears it, the Baron 
ane ſhall be charged, i in Trover and Con- 
ve ſion. Sid. 113 5 

Tower againſt Baron and Feme of the T ro- 
yor of rhe Wife, and Converſion of the Wiſe 
turing the Coverture. The Defendants pead- 
& not guilty, and found againſt them, The Fudomert. 
gwent was, That the Feme fit in miſericor- 
4a; Where it ought to be that the Baron and 
bumst in miſericordia ; for ſhe cannot pay 
| with ther Husband ; And it was erroneous 
„becauſe the Baron pleads with the Wife, 
* does not confeſs the Action, ſor that is 
% Cule of the miſericordra. Alſo the uſual 
Conse is in Actions againſt Baron and Feme 
br Treſpaſs done by the Feme daring the Co- 
wenne, if they be thereof convifted, to have 
e Judgment 1des capiantuy againſt both; yet 
this is no Offence againſt the Baron himſelf: 
\nd by all the Clerks this is their Courſe. Co. 
ü 9. 150d and bis Wiſe ver Dr. Sutcl;ff. 


Debt. 


U.ron and Feme cannot be joined in one O, ſeveral 
ation of Debt againſt them for ſeveral! Con- Contract, the 
dds, the one made by the Wife dum ſoln, the ne 124e 7y 


mer by the Husband, as was Revell and Gray's = by my 


Lic. Revell brought Action of Debt againſt % „ the 
bi and his Wife lor 3 2]. 18s. and declared Huiband. 
1 95. vpon the Wife's Contract dum ſola 

and the other 39 s. upon an Inſimul cm- 
Wnveru;t with Gray the Husband: After Iſſue 


joined, 
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| Quod Capi- of the Wife upon Obligation made by the is 


ALITULL 


Fx Rent. 


Debt on E- 
fe ape. 


be capiantur for both. Cro. El. 381. Peirg 


Debt ſies againſt the Husband for Rent incur- 


Of Aitions, &. Ch. XXVIl. 
joined, and ui debent, and Verdict pro Our 
judgment was ftayed Hob. p. 184. 

Debt againſt Baron and Feme for the Debt 


dum ſola. Upon non eſt factum pleaded, and 
found pro Quer che Judgment was that the En 
ron ſhould be in miſericordia, and that th» 
Feme capiatur ; and this being aſſigned for Er- 
ror, the Judgment was reverſed, for it ſhould 


and Bardolf. 

Now Debt againſt Baron and Feme for the 
Debt of the Wife muſt be in the debet G 
tinet. 3 Leon. p. 206. This was upon a Bund 
made by the Wife dum ſola; the Husband hit 
the Goods of the Wife in his own Right, ud 
ſo is the Regilter 140. Walcot and Pow!) 
Caſe. And if Debt is brought againit Baron 
and Feme upon Recovery of Damages to the 
Feme dum fola, it is good in the debe & den- 
net. 47 Ed. 3.23. 

Feme Leſſee ſor Life takes Husband, and dies; 


red during the Coverture. 1 Roll. Al 592. 

Debt on Leaſe made to a Feme when Sole, 
may be brought againlt the Baron Sole in the 
Life of the Wiſe, becauſe during the Cover- 
ture he is Aſſignee in Law and receives the Of A 
Profits. 1 Keb. 20. e gait 

Debt whereas he recovered againſt 7. Hi, or 
Mary his Wife in Treſpaſs 202 l. and Mary e : 
committed in Execution, and that the Der ass 
dant fuftered her to go at large. The Delco ur 0s 
dant pleads freſh Suit. It was objected, Agen 
Action for Eſcape lay not, but Action on te tl 
Cale; for ſhe hath nothing but what is her Hu ©! th 
band's, and the Husband is the principal Def 
or, and ſubject to the Execution. Per my i B. 

1 
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This Action lies as well as Caſe, for the Wife 

zz only committed to Priſon, and not the 

„on, and fhe is the fole Debtor who is im- 
„ 3 Ae 

pifon d. (ro. Fac. 657. Whiting and Sir George 

KAY ths 
Hebt on Eſcape, the Plaintiff declares J. S. Eſcape. 

od his Wife were in Execution, Oc. and that 

e eſcaped : On il debet, the Jury found the 

ucband was in Execution, and he eſcaped : 

and further, that the Wife was not in Execu- 

e, (being for Debt contracted before Cover- 

ue) and Judgment for the Plaintiff, though 

kc Verdict was not purſuant to the Declara- 

wn in the Whole. Sid. p. 5. 

'{  Feme Sole do owe me Money, and takes Feme ſole owes 

band, I may very well have Action of Debt Money, and 

alu them, and count that they owe me ſo fakes H 

nach without ſaying dum ſola fuit ; yer this — 5 - 

' gainſt 

v3 the proper Debt of the Wife when ſhe was 39%. 

v9.2, and now by the Marriage this is alſo made 

% Debt of the Husband during the Cover- 

«Wt: And this was one Grubb and Johnſon's 

or Wi, cited in Bowles and Peere's Cale. 1 Bulſt. 

2. 130, 13 7. 


Tabel. 


)f A!lauit and Battery. | 

\gainit Baron and Feme the Jury found the Fury frds the 
1c 00/y guilty, and not the Husband : It was Femeonlyguil- 
ech in Arreſt of Judgment, that this Ver- h 44 not the 
as gainſt the Plaintift; for in this Caſe — 
©0171: to have joined the Husband only for 


Wiormty, and he declaring of a Battery of 
att ! | 4 3 

beg dec Baron being acquitted, he bath fail- 

Hu” Action: And ſo is Jelv. 106. Drury 


bd Denny's Cale ; where Battery is brought 
zal Bron and Feme, ſuppoſing that they 
| 5 beat 


1 erdit} void. : 


The Wife an- 
wot blend iy 


77 
Le Fei. 


found guilty, and the other acquitted, and good : 


and took a Diverſity between their being Plain. 


and his Wife. | 


Of Actions, &c. Ch. XXVII 
beat the Plaintiff, or the Mare of the Plalgtig 
and on not guilty, the Jury found the Fer. 
only did the Battery, and not the Husband: 
This Verdict was there ſaid to be againſt the 
Plaintiff; for now it appears the Action of the 
Plaintiff to be Faux, for the Husband ſha be 
joined in ſuch Caſe but for Conformity, and 
there is a ſpecial Writ in the Regiſter to ſuch 
Purpoſe. And it is not like to a Battery charge d 
upon J. D. ard G. S. for there one may be 


for theſe are in Law ſeveral Treſpaſſes: But the 
Court in the principal Cafe gave Judgment 7 
Que, and faid that in Telverron was a ſtrange 
Opinion 1 Vent. 93. But Action of Aﬀault and 
Battery for beating the Baron and Feme, upoi 
Not guilty pleaded, the Defendant was found 
guilty of beating the Wife only, and nothing 
was found concervting the Battery of the Ba. 
ron. Per Curiam : If non cul hed been found 
45 to the Husband, it had been well; but here 
is a non Liqu-'t as to him, vide 10 Co. 130. / 


tiffs and Defendants ; for if there be a Miltake 15 
to one of the Defendants, it may be well; 
in Action on the Caſe brought againſt Baron 
and Feme for Words ſpoken by them both, aud 
the Baron be found not guilty, and the Wie 
puilty, it is well, But afterwards it was he ds 
void Verdict, becauſe one Part of the Iſſue was 
found, as 1 Inſt. 227. and there is no Diſcon- 
tinnance, ſor the Whole is continued; and oy 
Ch. Baron Bridgman, Venire de novo awarde 
Hard. 166. Rochel/ and his Wife againſt Seedle 


In Battery againſt Baron and Feme, the Ba. 
ron pleads genetalſy Not guilty; and the Baror 
and Feme, guoad the Wounding, plead Nt 

| gutt) 


C XVIII. againſt Baron and Feine. 
evilty, and quoad the Battery, the Wife pleads 


. F 
18 
1 -0 


? 
: chere it ought to be parati ſunt. Cro. Car. 
0% [aikinſon and Turner, in ſuch Caſe, Cro. 


8 e. 219. Watſon and Thorne ; the Baron juſli- 
e Fed, lor that the Plaintiff aſſaulted his Wife, 
dad of whom, Cc. the Feme juſtibes by 
| Lerlelf, and pleads ſon aſſault demeſue. Plain- 
0 u replies, De injuria ſua propria abſque tali 

au; and both Iſſues found for the Plaintiff, 


ind intire Damages. Per Curiam It is ill, for 
the Wife by herſelf cannot plead ; and the Da- 
g being intirely aſſeſſed, all was ill. 
laut and Battery by Baron and Feme againſt 
Brun and Feme, for Battery of the Plaintift *5 
Vite: Upon Not guilty pleaded, it was found 
the Laron was not guilty, and the Wife was 
only guilty; and the Judgment was quod Ca- 
(111147, and good. CY. 203. Hales and I[/hite. 
Treſpaſs was brought for mean Profits. The 
Count was againſt Baron and Feme for Treſpaſs 
done cum averiis ſuis, and ſaith not whether 
they were their Beaſts after, or hers before Co- 
elne. Per Curiam © It is good enough after 
ener; for ſhe may be Executrix, ard fo by 
\Marriige they may be his Goods, but then the 
avs ſhould have been ſeveral, according to 
cr .cveral Capacities: And it the Goods of 
in Executrix, after taking Husband, be ſtole, 
| cv. 944. Coiltngwoed and Bp. | 
Note; In Tran. ad novam aſſignac' Def. plu- 
et Tenementum ipfius Defendentis Of 
t Us. 34s in jure, &c. Ad quod quer dicit 


Tz ie fit ſeiſitus quon/q; diſſeit' per le Ba- 


. 


4+ Y 
4 


94 
WU; 


+14 Jum Us, per quod fuer jeific per difſei- 
un, quod difſeiſee reenter, & Treſp. nul 
Jan! inentionem de Agreement del Feme al 


diſſei. 
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utification, Et hoc parata eſt ver ficare, 


Quod Capt- 


untur. 


T refpajs for 


mean Profte. a 


tre Indictment muſt be of taking his Goods. 


For negligent 
keeping of Fire. 


Feme Covert 
afficming her- 
ſelf to be a 
Feme Sole, 10 
intice to Afar 
rage. 


Of Adtiont, &c. Ch. XXVII. 


( 

diſſei. Qu'. Car aliter de eſtranger. Di wie. fy 
teyne ſon Frehold & traverſe le difſeifin. Ex 5 
Manuſcript Miri Brownloe. 3217 1 by 
pe 

Action on the Caſe. Vide Mrdt. cat 

Action on the Caſe doth not Jie againſt Baron le 
and Feme for negligent keeping of Fire in ther 
Houle, by which the Houſe of the Plainti# wi; Was 
burnt; for this Action lies, by the Cuſtom «f the 
the Realm, againſt Patremfamilias, and not Tim 
againſt a Servant, or a Feme Covert, who is in Real 
the Nature of a Servant, 1 Roll. Alr. 2. Hel- be.! 
ley's Caſe. TIT: but 2 
Feme Covert, and another at her Requeſ}, are hon, 
bound in a Bond for the Debt of a Feme Covert, ad | 
and after the Death of ber Husband ſhe hd 
aſſumed to fave the other harmleſs againſt tb. 
Bond; this Aſſumpſit ſhall not bind the Wiſe, Wb : / 
Godb. 138. in Barton and Edmond's Caſe, 4/1. in 
ter in Caſe of an Infant, a 
Action on the Caſe brought againſt Baron and unf 
Feme ; becauſe the Wife affirmed herſelf to bea! . 
Feme Sole, to intice the Plaintiff to marry het; - | 
Action lies not againſt Baron and Feme, becaule WW: ior 
it is Felony ; and all the Ground of this is the te, 
Contract and Communication of rhe Wife, which Told 
cannot bind her Husband. Sid. 375. Cooyer and T, 
Witham and his Wife. e 
Wifte. e N 

Waſte lies not againſt the Husband for Wall", :: : 
committed by him in the Time of bis Wie {' \ 
Feme Tenant for Life takes the Defendant ar. 
Husband, who committed Waite,” and his WI 4: 
died, and Action was brought, and it was 100 + i: 


a % = 1 a it p * 
brought in the Tenet, not the Tenuit'; and there ua vrity 


4 | — 


III. againſt Baron Fr 383 


2 he Writ of Waſle is not good, becauſe it 

; variant from the Regiſter, for it ought to 

on the one way; and to make his Count Writ and 

ec , ind the Form of the Count was ill, be- Count. 

ule the Writ ſuppoſeth that the Baron feeit 

en; whereas the Baron being charged as 

legen in the Right of his Wife, theWrit oughe 

have been fecerunt vaſtum, And the Court 

Opinion, that the Writ lies not againſt 

de baron for Waſte committed by him in the 

tine of his Wife ; for he is to be charged by 

aon of his Wife, and jointly with her, and 

de being dead, the Action is gone; for it is 

bat a p. tonal W rong done by her, tho” the Pro- 

elaries informed the Court that ſuch Action 

been brought againſt the Baron, and the 

Writ was quod tenuit in jure Uxoris, which 

Wa: Court marvelled at. Cro. Eliz. 357. and 

ifo, b 1 Iuſt. 54 Baron ſeiſed for Life of the Wife, Baron ſe H 

10 i the Light of the Wiſe, doth waſte, and i Rg of 

: Wife dies, no Action of Waſte lies tbe Fife; deb 
ie * waſte, Feme 
: the Husband in the Tentit, for that he %, and ts 
ki; (cited but in the Right of his Wife, and ſhall not be 


Ve a 
ek; Phe hold was his Wife's. But if Baron, pol- charged. 
zul (or ears in the Right of his Wife, doth 
the lie, , and the Wife dies, Action of Waſte lies 
niche de Husband, for that the Law gives 
oo": do him. 7 G. 75. . 

11 e for Life is made to 4. the Remain- 

Rr to 2 fen Sole for Years, they intermarry, 

112 i committed, Leſſor brings Action of 

ene ſhall recover as well the Eltate for | 
WIL lie «for Years. 2 Leon. p. 7. 
Wie l woman, while ſhe is Sole, commits «Waſte, une elbe 
nt te KI marries, the Writ ſhall be, that the Woman, its Waſte, 
Wi oe vas Sole, committed the Waſte. 4% then mar- 
& 110k 4 Men gives Land to his Wife during the rap 

0 vrity of his Son, on Condition that ſhe ſhall 
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1 
OY not make Walle; ſhe takes Husband, ho con. o 
mits Waſte ; this is no Breach. Larch 20. in he 
Webs Cale, 2 Leon, 35. Cobb and Priour. <> 
If a Man have Land in the Right of his 8 
Wife, and commits Waſte, and the Woman 10 
dies, no Action of Waſte lies againſt the Hu. Ar 
band after the Death of the Wife, 1 Brow, "tc 
238, 239. Coe AER 10d 
Baron and Feme ſhall be puniſhed in Valle herd 
for Waſte made by a Stranger. 1 ift. 54. 

eme Lefflee for Life taketh Husband, it 
Husband doth Waſte, the Wife dieth, the Hal 
. band ſhall not be puniſhed by this Law of BM -: 
Stat. Glon*, Glouceſter, cap. 5. for the Words be Home qu; luce 
esp. 3. tient, & c. pur vie; and the Baron heid not for WW 4: 
.ife, for he was ſeiſed in the Right of hs 
Wife, and the Eſtate was in his Wiſe, 2 n+." 3 
1. | Jt 
s If Feme Leſſee for Life takes Husband, webe bot 
doth Waſte, Action lies againſt them both, jn 
6. 31. 4.3.08 9 licie! 


If Feme Letlee for Life takes Baron, wh 


commits Waſte, and dies, Action of Watte | 84/1; 
agaluſt the Wife for this, | 60 

il Covenant, 
5 3 0 5 23 a 
1 Upon a Warranty in a Fine ſur Conc('s 2 ; 
vl Vide ſupra, Pen Hule's Caſe, 2 Saud, 177 EL 
5 . ; WECUI: 
Fl ; nd mu 
| 10 
it , | „ | the | 
0 Action of Account was brought again th 
if Feme Covert Admiviittatrix and her Husba 5 
iſ in B. C. and Judgment given againlt the De "un 
RE & yy 44 R 4 BL | 
[ : ſendants quod compurent. The Feme dies a ' * 
| the Baron brings a Writ of Error in B. K. . 45 

} 


reverſe this Judgment. Per Cur”: This We 
COS """ 


Ch. XVII againſt Baron and Feme. 
Eno lies not, becauſe the Record cannot be 
moved by it, for that would diſturb the Pro- 


would have no Fruit of bis Suit if the Record 
were removed nor any Remedy to recover the 
krre:!s dug to him; yet the Original is deter- 
nized by the Judgment given quod computent, 
1d Serre fac lies by the Executor, as the Caſe 
dete is. Style 290» Spittle-houſe Cale. 


Audita Querela. 


B::on and Feme ſue Execution after a Defea- 
luce: On 2 Statute made to Baron and Feme, 
{u/ita α,ꝙO la ſhould be brought againſt both, 
| kl, br. 312, although the Defeaſance be 
1.4 as to the Wife; for the Action is in Lieu 
n Anſwer to the Execution which is ſued 
63th, and it is all one as if the Baron alone 
4 mace the Defeaſance, which ſhould be a 
kfficient Diſcharge. 11 Ed. 4. 8. . 


(tions againſt Baron and Feme upon Offences 
«14:nſt a Statute, Vide Offences.” * 


formation for Recuſancy. 


« impriconiment is to be; but on the Statute 


i« mult pay the Fine, therefore muſt join, 
cannot be levy'd on her, though ſhe com- 
tae keult. 2 Keb. 468. | 
Information. lies againſt Baron and Feme for 
Necuſaney of the Wiſe, to recover 20 J. the 
Nth, by the Stat. of Elia. And the Stat. 7 
+ 4þ,6, doth not alter any of the former 
z out preſcribes, that a Feme Covert Recu- 
Cc = {ant 


feeding T1 the Common Pleas, and the. Party: 


neculancy, Or keeping Ale-houſes, the Huſ- 


The Baron is not to be joined where Fine Regula. 


” — 


n — 1 
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© Of Aftions, &c. Ch. XXVII. 
{ant being convicted, if ſhe after three Months 
do not conform herſelf, ſhe ſhall be committed 
to Priſon, unleſs the Husband will pay 10 J. for 
every Month that the ſhall be out of Priſon, and 
not conformed. The Plea on Record is, E- 
prad J. C. & Magdalene veninnt = Er pro 
Magdalene dieit quod ipſa non eſt culpab. Ot. 
and a Plea by a Feme Covert is void; but the 
Docket otherwiſe, and it was amended. CC, 1 
Fac. 529. Parker and Sir J. Curſon's Caſe, The 
Queſtion in Parker and Webl's.Cafe, Cro. Ju. 
480. was, Whether a Feme Covert being con- 
victed by Indictment at the King's Suit, be liable 
to the Suit of an Informer, upon the Stat. :3 
Eliz. after the Year that ſhe was convicted 
Vide, for it was not determin'd. x 
It is reſolved, That rhe Husband is hable to 
the Penalty of 23 Eliz. cap. 1. of 20/. pe 
Month, though be himfelf be no Recuſant. 3 
Bulſt. 87. Le Roy verſus Law 
If Baron and Feme be ſued in Debt for the 
Recuſancy of the Wife, both muſt appear, © 
both be outlaw'd. Hob. 174. 
A Feme Covert affirms the is Sole, and ind 
ceth J. S. to marry her; no Action lies again 
the Husband. 2 Keb. 399. 
Siat. 1 Eliz. Feme Covert is within the Stat. 1 EL. 1 
23. the Stat. of 23 Eli. refers to the firſt, an 
therefore a Feme Covert is deins Stat. 23. 1 
therefore ſhe ſhall forfeit for every Month 20 
and this may be recover'd by Information 
gainſt Baron and Feme, as was refolv'd 35 El; 
at Ru ſel- houſe, by Puckering Lord Chance 
and all the Juſtices; but there it was reſolve 
If eme be in- if a Feme Covert be indited for this 21 f 
difed fins King's Suit, the Husband ſhall not be ch1'8* 
Thing, the , becauſe he was not Party to the Judgme"*; | 


Huband ball | Aer i 21 
ani bo ee if a Feme be indicted for any Thing, my | 


Ch XXVIIL. ggainſt Baron and Feme. 387 
band al) pay nothing, becauſe he is not Party 
to the judgment ; but otherwiſe it- is for Ac- 
tons of Battery, and for Words, becauſe the 
Husband there is Party to the judgment; 
ben is alſo where the Informer informs, and 
this was the Cauſe of making the Stat. of 35 
liz by which Statute the King may have 
Ation of Debt, and ſo recover the Penalty 
aint the Husband. 1 Roll. Rep. 93. Dr. Foſter's 
Cale fs RE | 

By the 3 Face 1. cap. 5. no Perſon, whoſe Huband of 4 
Wie s 2 Popiſh Recuſant Convict, ſhall exer- Popiſh Recu- 
af: ny publick Office by himſelf or Deputy, Iant Convit?, 
ens he with his Children and Servants repair - ag — 
church, and receive the Sacrament at ſuch Hes. 
Times as by Law are limited. : 

yer; Woman being a Popiſh Recuſant Con- Feme Recuſant 
ic, (whole Husband is not) which ſhall not Convi# ſpall 
go 1 Church, and receive the Sacrament, as 2 3 
de Law requires, by the Space of one whole „ EE 
lear next before the Death of ſuch Husband, her Husband, 
s cilabled to be Executrix or Adminiſtratrix or have any 
| of her Husband, or to demand any Part Share ef — 
ber Husband's Goods or Chattels; and al- . 
l forfeir two Thirds of her Jointure or f her Dower 
over. | 


«40 \ Fpiſh Recuſant Convict, who is marry'd Recuſant Con- 
„ 008 Cer wile chan in open Church, and by a law- vi# marry'd 
. e Miniſter, according to the Church of Eng- et d, > 
„ e, mal not be Tenant by the Courteſy : reh Eng; 


land, ſpa not 


ion te Woman marry'd otherwiſe than as afore- 4, Tian & 
5 El lid, is diſabled to enjoy her Dower, Join- the Courteſy- 


ue, Widow's Eſtate, or any of her Husband's han navy = 
Coods. 7 — 
Where the Man cannot be Tenant by the i 


Cooreſy, be ſhall forfeit 100 / ” 


A BV 


388 Of Actions, &c. Ch. XXVIII. 
Feme Conuict By 7 Jac. 1. cap. 6. A marry'd Woman bein 
not conforming a — 2 Convict, who ſhall 82 
— — in three Months Lime after her Conviction, 
tion, to a conform, repair to Church, and receive the 8a. 
mitted to Pri- crament, ſhall be committed to Priſon, and 
fo. there remain; unlels the Husband ſhall pay tothe 
| King 10/, a Month, or a third Part of the year- 
ly Value of his Lands, at the Election of the 
Husband. | 
Perſon marry By 1 2 W.& HM. Seſſ. 2. cap. 2. Every 
ing a Papiſi, Perſon who ſhall marry a Papiſt, is excluded and 
foall not erjey made for ever incapable to inherit, polleſs or 
be Crown: enjoy the Crown of this Realm. And in ſuc! 
Caſe, the People arc thereby abſolved from then 
Allegiance. 


In what Actions Husband ſhall be charged after 
_ the Death of the Wife, or not. 


1 Roll. Rep. Tf Feme Leſſee for Life, rendring Rent, take: 
351, 35% Husband, and dies, the Husband ſhall be charg d 
in Action of Debt for Rent incurred during the 
Coverture, hecauſe he took the Profits out of 
which the Rent iſſued. 10 H. 6. 11. 
it a Woman be indebted to another, and Kan 
takes Husband, and dies; the Husband fhall i tf 
not be charged in Debt for this after the Death mi 
oi the Wife, becauſe it was but a Choſe in Action 
10 H. 6. o, 42.20 Hf. , © 
If Feme Leflee for Life takes Husband, and 
dies, the Husband ſhall not be charged for this 
during the Coverture, for he was never Lellee. | 
5 Co. Foliamb's Cale, 0 
If 4. take B, Executrix to Wife, again! v1 do 
whom Action of Debt is afterwards brought 25 
Executors, and Juogment given againſt them to 
recover de bonis Teſtatoris; and upon this 1 F 
Hieri fac iſſues to levy the Debt aud 2 = 
| ; . a!! Ut, 


cb XXVII. againſt Baron and Feme; 


Jad the Sheriff upon this returns a Devaſtavit, 
after the Wife dies, it was doubted in Trot- 
„en and Jane's Cale, whether Execution upon 
his Judgment may be ſued againſt the Huſ- 


d ad, chete not being any judgment upon the 
L leurn of the Devaſtavit to recover de bonis 
9 n, 9 Car. B. R. Vide as to this ſupra. 
1 4 | i 

5 Proceſs. 

d 


here i Default of the Viſe ſhall be the De- 


{nit of the Husband, and è converſo. 


nete the Husband is to have a corporal Pe- 
dee for the Default, there the Default of the 
e nz!) not be the Default of the Husband. 
ii H. 4. 7. 9 H.6. 8. As if on a Pluries 
a1 rhe Husband appears, and the Wife 
makes Default, this ſhall not be the Default of 


ke: | | 

8 0 e Hus band for the corporal Pain. So in Ca- 
de / if che Husband make Default, and the 
o e appear, So if upon the Exigent the Ba- 


wn nd Feme have a Superſedeas, and notwith- 


ati ing this they are returned outlaw*d; and 
(hall the Return the Baron appears, and the Wife 
eath nikes Default; this ſhall not be the Deſault 


be Husband for the corpora] Pain, 9 H. 6. 


but otherwiſe it is where the Baron is not to 
dave a corporal Pain by the Default. 11 H. 4. 


eller. „ As it Baron and Feme are attached in a 
T*\pa's, the Default of the Wife is the Deſault 
vain! WY both, and ſo the Iſſues forfeit. In Aſſiſe the 
pht as elt of the Wife mall be the Default of the 


i13band. 


em do N FG TY 
non of Debt againſt Baron and Feme, 
dees; e Laron appears, and the Feme make De- 


lu, the Baron ſhall not be put to anſwer, but 
CTY 7 Pro- 
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395 , AiFions, &c. Ch. XXVII. 
Proceſs ſhall iſſoe againſt the Wife, and idem 

0 dies given to the Husband. M. 11 Jac. B. 

| Thoroughgood and Dunham. | 

ö If Action of Waſte be brought againſt Baron 

| and Feme, and the Baron appear upon the O. 

N ſtriungas, and the Wife make Default, this (hal! 


\ | be the Deſault of them both. 1 Browal. 239, 

hl : . 

| | Reſcei 

= 1 - oy | 
| Where the Wife ſhall be received upon t1.: Hu. | 
N | band's Default, and econtra. 


In every Cale that the Wile is received for | 
Deſault of ber Husband, ſhe ſhall plead, aid 
have the ſame Advantage in pleading to defend | 
her Right, as if ſhe were a Feme Sole; but af- 
ter Receipt ſhe cannot levy a Fine, for that | 
were to give away her Right. 1 Inſt. 35 2. 

_ Vide 2 Juſt. M. 2. cap. 4. 
After a Verdict againſt Baron and Feme, the | 
| Wife cannot pray to be received. Hob. 177. Bel 
| and Hartley, This was in Action of Walle. |} 
| A Keſceipt ſhall be by Termor or Feme Co- 
| vert, after a Nihil dicit. 9 Ed. 4. c. 37, And a 
Reſceipt ſhall be by a Feme after a Writ of En 


| quiry of Waſte returned, and the Waſte ;equi- 
| red. Cro. Elix. 263. Elmer and Thackam. | 
ö In Formedon the Tenant pleaded Now-te:u”', f 


and found for the Demandant; and now thc 
Feme, after Verdict, pray'd to be receiv'd upon 
the ſeint Plea of her Husband, becauſe he bad of 

_ pleaded Non-tenure, where ſhe might have tra. 12 
verſed the Gift, and he brought a Vrit ovt ct Wi 
Chancery, de Attornat recipiendo for the Fen: 
And per Curi am: It was received, for ſalſe Plead- 
ing is ſeint Pleading, and feint Pleading is with 
in the Statute ; and here needs not 5 . 
ela- 


Ch, XXVIII. againſt Baron and Feme. 391 
Declaration, becauſe tha Feme is Party to the 
liter, when he in Reverſion is Party to 

the Suit, and is received. Cro. Elix. 826. Greſ- 

wil and Holmes. - : 

Non and Feme Joint-tenants for Life, the 

Bron ſole is impleaded, and made Default, and 

„ Wiſe pray'd to be receiv'd ; but ſhe is not 

-0::{voable, becauſe ſhe was not Party to the firſt 

but he in Reverſion ſhall be received, 

A ſhall abate the Writ for Joint-tenancy, 

Meor 242. Caine's Caſe. 5 

eme Covert hath a Reverſion, and Tenant 

{-r Life is impleaded, and ſhe conceives her 
+ushand will not pray to be recciv'd ; ſhe may 
have a Writ directed to the Juſtices, teſtifying 
ein, that ſhe will make ſuch Attornies 
vintly and feverally, commanding the Jultices 
i» [cccive them for Attornies ; and it muſt be 
mention'd in the Writ that ſhe is decrepit, &c. 
1 cannot come in Perfon, and pray to be re- 
ceived. | | | 


Ley Gager, 


Debt againſt Baron and Feme for certain Ba- Baron and 
tels of Beer fold to the Wife dum ſola fuit. — 
boch waged their Law, and both Baron e L 
i'd beme did ſwear aceording to the Form of 
% Oath, Quod nota, The Baron did ſwear 
for the Debt of the Wife. Cro. Eliz. 161. 

Weeks verſus Holmes and Us. 3 

Account of the Receipt of 10 J. by the Hands 
the Plaintiff's Wife. The Defendant waged 
Law, becauſe a Receipt by the Hands of the 
Vite of the Plaintiff or Defendant, is all one 
:: Receipt by their own Hands. Cro. Eliz. 

» 919, Goodrick's Caſe. 

1 C 4 The 


392 0 Actions, &c. Ch. xxVIIl 
The Husband and Wife of full Age for the 
Debt of the Wife before the Coverture, {hall 

make their Law, 1 Iiſt. 172. b. 


In what Caſes the Husband. ſbal be compelled t; 
appear and put in Bail for his Mie, or not, 


Hrshand jo In Action (as Debt) againſt Baron and Feme 
remain in Pri- for the Debt of the Wife; if the Husband be 
Jon till be puts taken by Capias or Exigent, he ſhall remain in 


ks Priſon until he puts in Bail for his Wife: And 


| Caſe, er not. by the Clerks, it is a common Courſe, But in 


Action againſt Baron and Feme in Banco, if the 
Husband comes in vpon the Capias or Exigent, 
he ſhall not be compell'd to put in Bail for h:3 
WEE... ” 

If the Husband appear upon the Original in 
B. R. where it is againſt Baron and Feme, he 
ought to put in Bail far his Wife. 

If a Latitat iſſue againſt Baron and Feme, 
and the Wife is arreſted, but not the Husband ; 
the Husband in this Caſe ſhall not be compel!'d, 
by the Courſe of the Court, to appear for him- 

elf and his Wife, the Husband not being ar- 
reſted. Per Curiam And the Clerks in Stor) 
and Smith's Caſe, M. 10 Car. B. B. but they 
lay, that if the Husband had been arreſted, but 
not the Wife, the Husband ſhall be compel! 'd 
to appear for himſelf and his Wife. 

In Action of Debt againſt Baron and Tem? 
in B. R. upon the Statute of Recufants for the 
Recuſancy of the Wife; the Husband, who is in 
Cuſtod Mar” ſhall remain in Priſon, unleſs he 
puts in Bail as well for himſelf as his Wife. 37 
Eliz. B. R. Philpot and Young - But it js in the 
Election of the Court, whether they will com- 
pel him to give Bail for his Wife, or not ; je 

| | 21 
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Ch, XVIII. againft Baron and Femme. 
bees are in the Diſcretion of the Court ; 
0 Hob 
+2edou's Caſe. In Debt for the Nine 
the Wie, the Husband may not appear by 
5 2 4s only; ; for either they ought both to 
wpear, or both be outlaw'd. 
tut was ſued againſt J. S. and A,S. Ba. Latitat * 
on ind teme, by T. D. The Wife was arreſt- st J. 5 
rd, ir the Baron could not be taken. The and 1-1 Wife 
the Viſe wa, 
returned Cepi Corpus for the Wife, and arreſted, but 
1 :uvontus for the Baron. And the Court the Hausband 
e noching could be done in this Caſe, unleſs comld not be 
ele were Bail put in by the Husband ; for the talen. 
ne, without the Husband, cannot be ſued, 
tor can put in Bail; and againſt the Husband, 
he be firſt taken, and put in Bail, there 
wet be any Declaration; and therefore in 
his Caſe, in regard the Plainriff cannot declare, 
be Feme was diſmiſſed; and it was ſaid, he 
ert to fue them by Proceſs of Outlawry, Remedy Ly 
id i by that Means be might have Remedy: eee Our 
it were a great Miſchief that a Feme Co- locury. 
- fould intermeddle, and mei chandize, and 
* {z00ds into her Hands; and the Ba- 
1 himſelf, or keeping in his Houſe, 
ae ſhould be no een againſt them. Cyo. 
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44 | 
Th f Cour of King s Bench was moved on the 
the Lady Baltinglaſs. There was an 
vn the Caſe brought againſt Baron and 
25 js the Feme appeared, and the Huſ- 
WP ul not, and that the Plaintiff's At- 
uney 7 to have ſpecial Bail for her, which 
% cul} not procure; and therefore it was 
_ the night be deliver'd on common Bail: 
he If there be Cauſe to have ſpecial 
the Wife muſt lie in Priſon until the Huf. 
uud appear, and put in Bai] for her; for the 
Can- 


TIRED I I * 
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Lem Covert 
appeared an 
the Latitat 
Ou. If foe 
Hall be diſ- 


miſſed? 


_ Of Afions, &c. Ch. XXVII. 
cannot put in Bail for herſelf, ſhe being 2 Feme 
Covert. Style 475. 5 

Action of Debt againſt Baron and Feme ub 
on the Latitat, The Feme appear'd, ſhe Gaal 
be accepted, per Curiam; but where the Feme 
is in Execution, ſhe ſhall not be Jiſcharg'd, nor 
could the Lady Baltinglaſs, who was in Cuſlodi. 
only upon Proceſs: But per Curiam, She ought 
to be diſcharged, and that without Bail. if i: 
appear upon the Writ that ſhe is a Feme Co- 
vert; but if ſhe be ſued as a Feme Sole, the can. 
not put in Bail. And by Twiſden, It is a1 un- 
reaſonable Courſe, that Wife becauſe the can- 
not appear by Reddigi: ſe, but in Cu{toda | 
therefore ſhe ſhould not be diſmiſſed as in B. C. 
elſe would this he as good as a Divorce, 2 coi: 
tinual Non eft inuentus being returned pain! 
the Husband, and no Declaration can be again! 
her, and fo ſhe ſhall be always in Priſon. And 
this being but an Arreſt on mean Proceſs, and 
to lay ſhe is in Cuſtodia, is no Reaſon, becaul; 
when he comes in he ſhall find Bail for him 
ſelf and his Wife, and fo the Plaintiff may de 
glare againſt them both in Cuſtodia. Per Cu 
rium She was diſcharged. Three Opizicu 
have been in this Caſe : 1. That ſhe ſhould !i 
in Priſon till the Husband come in; and tha 
is unreaſonable. 2. That fhe ought to fi 
common Bail, if another will be bound for he 
which may prevent a Fraud in arreſting of he 
at the Beginning of a long Vacation; this t! 
Court conceiv'd reaſonable ; but it is at tl 
Election of the Wife, whether ſhe will or bot 
3. That ſhe ought to be diſcharged withou 
Bail, which the Court conceiv'd reaſonab! 
and ſo awarded here. 1 Keb. 187, 188. Ba 
and Deſmond, 
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Cb XX VILE. againſt Baron and Femme. 393 
Ia Action againſt Baron and Feme, and the 
ene was an Infant, and the Wife appeared 
»r Attortar” ; Whereas the Court ought to 
% admitted her per Guardian” ; and for this it 
was reve led; but if the Wife be of Age, then 
de Baton makes Attorney for her and hunſelt, 
ind the Entry is per Attornat of the Husband Entry a 
„ Wife ; and by Hale, The Husband cannot 471497470 
Glallou the Guardian made by the Court for 
tie Wife. 1 Vent. 185. Freeman and Reddayle. 
cult againſt Baron and Feme ; the Feme is 
ireted, and giveth Bond for her Appearance, 
114 now pray'd to be deliver'd on common 
5% The Sheriff having return'd Cepi Corpus 
of che Baron and Feme, both having only taken 
her; but the Court deny'd after Return vf Cepi 
(57tus ; contra if Non eſt invents had been re- 
turned as to the Husband : But yet if ic appear 
oaly a Practice, they will diſcharge her; to ex- 
imine which, they gave Rule to the Sheriff to 
turn the Body of the Husband. 1 Keb. 367. 
D:thick and Taxley and Ux. | | 
Debr was brought againſt Baron and Feme 
Debt ſuppoſed to be due from the Wife dum 
/1 ſuit, and there was ſpecial Bail put in; and 
Aer Judgment againſt Baron and Feme, they 
ener themſelves to Priſon in Diſcharge of their 
ba; and it was moved for the Wife to diſ- 
charge her, becauſe there was not any Debt 
de from her before Marriage, but that this 
tion was contrived between her Husband 
nl the Plaintiff to make the Wife a Priſoner. 
lad it was agreed, That on mean Proceſs, if On mean Pro: 
de Wife be taken before the Husband, ſhe ſhall = 7 = den 
de dſchlarged; and when the Husband is taken, 2 10 af. 
be hall give Appearance for both; but upon band. fue Ip 
ecntjon, the Wife may be taken before her be diſcharge + 
14bind, and ſhall be detained : But in this No! ſo uon 
. Cole 
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Wife, is not bound to appear for her, unleſs ſhe 
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Of Aftions, &c. Cb. XXVIIl 
Caſe the Wiſe, becauſe of the Practice, was 
diſcharged. Sd. p. 395. Gabree's Cale. 2 Kt, 


442, 576. Meſme, Cae. his Pr 

If Baron and Feme be arreſted in an Action 00g 
which requires ſpecial Bail, and the Husbaid . 
pets in Bail for himſelf, he muſt put in Bail fc aw 
is Wife alſo ; but if he lies in Priſon, the Wit and 4 
Cannot be Jet out U ON common Bail 1 ailiter, q it 1 
the Husbard abſcond himſelf, and cannot be at. Outs 
reſted. 1 Pent. 49. 1 de Be 

Note; For a Rule, unleſs the Wife he arreſt⸗ © iy 
ed, or the Husband give Bond for her Appear. the ) 
ance, he ſhall not be forc'd to put in Bail for | 
both, if ke will lie in Priſon ; but elſe he ſhall - A 
before he can be bailed in Debt upon a Stature | 3 
enter'd by the Wife dum jola, againſt Baron and b s 
{eme; and the Court agreed; ſo the Husband * | 
mult put in Bail for boch, though ſhe was never for 


arreſted. Ard ſo it is ſaid, the Husband in Exe- 
gut ion on an Action brought againit him and bi 15 


be arrelied ; but he ſhall not be diſcharg'd, un- 
lels he put in Bail for himſelf aud her. 1 Kc, BY 
213, 225, 277. Cranmer verſus Andrews. _ 5 

The Eſcape of the Husband is the Eſcape o 
the Wife, and in Ca. $4. againſt Baron and 2 
Feme, the Gaoler ſuffer'd the Husband to e. 
ſcape; the Court ſaid they would diſcharge the 
Wife, unleſs. the Plaintiff would get the Hul 
band taken again, 1 Vent. 51. Jackſon ard 
Gabree. | 

If Action- be brought againſt Attorney of 
King's Bench, and his Wife, and he ceclares 
again{t the Husband being an Attorney ol ''s 
Court in proper Perſon, and againſt the Wii, 
in Citodia Mar, upon Bail filed for the Vile 
only ; this is not good, becauſe the Husband 
oveht to put in Bail for his Wife, and Bail may 


4» 
1 


*. 
— 


Ch, ANVIL azainſt Baron and eme. 
dot be fiied only for the Wife, without Bail for 
che Hlasband; and the Husband may not have 
tic Privilege in this Caſe, when the Action is 
brought againſt him and his Wife. 1 Rodl. Apr. 
& Morthwait and Elſej. Per Curiam He 
eh to put in Bail, le 226. MA. ſine Cale ; 
nd A1. 17 Car. 1. Sir Simon Fauſbau's Caſe. 

lis the Cuſtom of B. R. where Proceſs of , Proceſs of 
Notary Tues againſt Baron and Feme, and Outlamey Bai 
de Bar en appears, he ſhall have Day by Bail, refed for the 
"til 116 Appearance of his Wife ; but it is in ED 7 
ts Iiſcretion of the Court, when he comes * 
n upon! the Exigent, whether he ſhould be let 
1 Bail; and this Court uſed not to Jet the 
Hosband to Bail, but to continue him in Pri- 
oe the Contempt of his Wife until the 
fene comes in; and therefore the Bail was re- 
ſled. Co. Elix. 3 70. Philpot's Cale. | 

For Debt due by the Wile before Marriage, 
the Husband was return'd outlaw'd, and the 
We wav'd; but before the Return of the Exi- 


nt, one E. an Attorney, procured for the Wife 

Huter ſedea , ſurmiſing that the Wife had ap- 

114 by him as her Attorney. Per Curiam 

If upor! the Exigent the Sheriff had returned Upon the S. 

iet fe, or upon Piaries Capias had return- 1 > ae 
lauer, 


17 


dp. Corpus for the Wiſe, then her Appear- 
1c ſhauld be enter'd, but not by Attorney, 28 
tis here; and” the Exigent ſhould only iſſue 
mint the Husband ; and idem dies ſhould be 
Nen to the Wife: But if upon 2 Pluries Cap 
2 51c:1f return for the Husband Cepi Corpus, 
rd a or eſt in venta for the Wiſe ; yet an Exi- 
denn hab iffue againſt both, becauſe it is intend- 
6: 17:1: the Husband may bring in his Wife; 
bart upon Exigent the Sheri returns Reddi- 
t tor the Husband, and for the Wiſe, and 
b. 5 waved, the Husband ſhall go fine die. 
Bet 
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But in this Caſe, becauſe the Exigent was re. 


They are at 
Exigent, 10 
Supericdcas 


foal be te- 


ceiged for the 


Exron without Prothonotaries 


ba Vi of 


is Chancery. 


Fome Covert 
lead Mis 
noſmer aſter 
ail tut Tr 


turn'd againſt both to be outlaw d, the Super- 
ſedeas ſuppoling the Appearance of the Wiſe 
is idle and void ; and therefore it was diſallow. 
ed; and the Exigent appointed to be filed 3. 
gainſt both. Cro. Car. 58, Smith verſys 
and his Wife, | 
Proceſs continues againſt Baron and Feme ti)! 
the Exigent, upon which the Husband appears 
ed, and put in a Superſedeas for himſell gnjy, 
without ny mention of his Wiſe: Tha 
aid,, By the Superſedeai the Hus 
band is /ine die; for he ſhall not be driven to 
anſwer without his Wife as this Caſe is; and 
he is impleaded as in the Right of the Wiſe, 
and therefore the Wife ſhall be waved, and the 
Baron diſcharged. L:5. Int. 187. But the Coun 
gave Order that the Superſedeas ſhould be ſtay's 
without recording the Appearance of the Hu, 
band; as ſo was it in the Cale of Lad 
Mallory and her Husband, who were ſued in an 
Action of Debt, and Proceſs continu'd agiinl} 
them till the Exigent ; upon which the Hul 


A? 
41 


band appear'd, and put in a Superſedeas (of 
himſelf, without ſpeaking of the Wife; and hi 


Superſedeas was not allow'd, but Proceſs con 
tinued until Outiawry, 1 Leon. 138, 139. Bi: 
ford and Fox. | : 

If a Man be ſerv'd with a Subpæna in Loud 
againſt him and his Wiſe, ſbe being in the Coun 
try; yet if he ſatisfy not the Court, as weil ſo 
her as for himſelf, he being here in Peron, # 
Attachment ſhall, be awarded agaiuſt him and 
Wife, as though he had never appear. 

If a Feme Covert be arreſted by s wrond 
Name, and gives a Bail-bond to the Sherift b 
that Name, ſhe may, notwithſtanding, plead 
AMiſueſmer, Saik. Ap. 7 
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Ch, VIII. againſt Baron and Feme. 


399 
\ Feme Covert who had apart from her Huſ- Zudement 
band confeſs dia Judgment, the Court of B. R confeſs'd by 4 
ofus'd to ſet it ahde on Motion; but put her AN | 
o : Writ of Error, | Salk. 400. Ris LIED "ſet aſide on 
1. a0! e | | | e. 


| Ourlawry, 4 


i{ th: Record be that the Wiſe is outlaw'd, Wife, in what 
is is crroneous, for it ought to be waved. 2 Caſe may 
ky. Hur, 804, Hayman and his Wife. 1 | rake aw dt. 

21/:4, 42 Eliz. B. R. contra: Procels in EY: 

Debt againſt Baron and Feme continues until 
he zigent ; the Baron appears, but will not 
utter his Wife to appear: And it was ruled per 
, That in this Caſe ſhe may make an At- 
toency, to prevent that ſhe be not waved. Dyer 
171. 6. Margin. 

in 2 Bulft, 212. Exceptions were moved to Exception to 
woid an Outlawry in Baron and Feme: 1. Be- S an Out- 
ae che Wiſe cannot be ſaid outlaw'd, but wry in Ba- 
ed. 2. It was comparuit for comparnerit. “ nn 
I Ciriam : In the fame Term, ſuch an Out- 
bey may be avoided upon Exceptions by 2 
Motion in Court; but this being in another 
Term, the fame could not be avoided but by a 
Writof Error: And the Court bailed him upon 
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Ine Writ of Error; but they faid he ought to _ 
ippear in, Perſon next Term, and fo aſſign his 1 
Errors co reverſe the Outlawry. 48 

Debt was brought againſt Baron and Feme 1 1 4 
bebe dum ſola, and upon this the Husband == 1 
Fr; outhawd, ard the Wife waved; the Wife 1 
ms taken and impriſoned, but the Husband TE 3.8 
wuld not be found, and the Wife was diſ- | 1 N 
charged upon the Act of Indempnity, which Mi 
ons Outlawries, without ſuing a Scire fac | 14 8 


Rint the Plaintiff; and it was ſaid ſhe might 
det have a Superſedeas : But Hatt. Rep. 86. 
4 1 Co 


490 / Actions, &c. Cb. XXVIIl. 
Go 104.44 l, 3 0 % LOr38 ms BY © 
this Caſe have a Superſedeas upon the Exigent * 
Sid. p. 20, 27. Biron and Beckley, © + » he 

In Treſpaſs againſt Baron and Feme, if the 
Baron comes in by the Exigent, and the e tl 
comes not in; and for that it appears to the Ti 
Court that the Exigent was diſcontinu'd againſ of 
the Wife, they award a new Exigent again but 
ber; yet the Baron ſhall be put to anſwer pre- hu 
ſently, and ſball- not tarry till the Wife comes ed, 
in, afthough he ought to anſwer again with the rats 
Wiſe when fie comes in; when be hath plead- that 
ed, he ſhall have idem dies with the Wife. 39 the 
Ed. z. 18. | (ha 
In Treſpaſs againſt Baron and Feme, iſ (he if 
Baron make. Default, and the Wiſe appears, the for 1 
Wiſe ſhall not be put ro anſwer till the Bron en 
comes in, or be outlaw d. 22 Afſ. 46. not 
Abe may not The Wife may not plead to Outlawry with. yet 1 
lend to Out- gut her Baron, nor plead Pardon of Outlaw'y muſt 
22 witho#t vithout her Husband. 2 Roll. Rep. 90. Sir Cu. berw 

vel Lu band. 7 ä b 1 

Cui ſons Caſe. | ? Ut 
| » | = 
Suits againſt Husbaud and Miſe in Chancery, Wil pe 
| 4 TW 2 | e tt 
A Bill was exbibited againſt the Husband WW Debt 


and Wife, concerning the Wife's, Inheritance; Vie. 
the Husband ſtood out all the Proceſſes of Con- the 4 
tempt; and ir being moved that the Bill migit da the 
be taken pro confefſo, it was oppoled, becauie iet 
that the Wiſe had in the Interim obtained au % 
Order to anſwer; in which ſhe - fer forth a the / 
Title to herſelf; and the Court decreed, that Venter, 
the Bill ſhould be taken pro confeſſo againit the peer 
Husband only, and that he ſhould account loo ast 

all the Profits of the Land received fince the ore of 


Coverture, and the Profits which ſhall be te foved 
| cle the . 


n * a * 
. 7 


r Ch, XXVII. againft Baros and Feme; 
ae during the Covarture, il. 1 Jac. f. 
5 between Ward and Meath, 2 Chan. Ca. 173 
Bil was brought hy the Plaintiff apa 
* WH ti {{v5band and Wife, Daughter of the Plain- 
- if; the Husband ih 4 Plea in the Name 
bim aud his Wife, and ſwears to the Plez, 
n but the Wife would not be {worn ; and the 
Hoshand moved that the Plea might be accept- 
ech ſuggeſting that the Wiſe did it by Com- 
„wich her Mother; and it was order d 
4 that the Plea do ſtand for the Husband, and 


Chan, Ca. 2 96. 


he if « Bill be brought againſt Baron and Feme 


o WJ 7 2 Demard out of the ſeparate Eſtate of the 
Feme, and the Husband is beyond Sea, and 


not amenable by the Proceſs of the Court; 


yer if the Wiſe is ſerved with a Subpena, ſhe 
mult appear, and anſwer the Plaintiff's Bill. 
hetween Dubois and Hole, 2 Vern. 613. 

Upon a Marriage-Treaty, the Husband a- 
reed that the W. | 
| Fortune to her own Uſe, to diſpoſe of it as 


Debt was arreſted by his Creditors; and his 
Wie, in Conſideration of their Diſcharging 
the Action, gave her Note for the Payment 
a the Money; the Creditors exhibited a Bill 
int the Husband and Wife, and took out 
alpina, againſt both, and actually ſerved 
de Wife, but not the Husband, he being ar 
Rterdam ; but neither the Husband nor Wife 
peering, an Attachment was taken out a- 
Kinlt both ; and the Husband ſtill —— 
wt of the Way, the Wife was taken up, an 
bored to be diſcharged. My Lord Keeper and 
de Halter of the Rolls held, that, in this 
D d | Cale, 


4 
inſt 


the Plaintiff to proceed againſt the Wife. 1 


ife ſhould have her own 


he thought proper; he afterwards running in 
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402 Of Aftions, &c. Ch. XXVII. 

ob Caſe, the Proceſs. was Tegular enough; and 

that the Husband was joined in the Suit only 

for Conformity, Mich. 171 Le between Bell and 
Commiſſary Hyde. i 

If the Wife's Anſwer differs 1 the Hul. 

band's, it ſhall not prejudice the Husband , BMI '* 


6 as if ſhe confeſſes a Truſt, which he denies, ſe 
/ 

Chan. Ca. For ſhe can be no Witneſ; Sunn 4 
* 14 
| t Husband. 2 Lern. 79. if 
i th 
bi * 70 

þ 51 
bi! , 7 
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i | 1; 
1 00 
64 
i Ve! 
1 0 
. þ 
i ed. 
„ Nen 
if | —— —ͤ—U— — — _— — — ͤ ꝓ— u— — I 
if if t 
it : 
it * / 
' ine 
g | of . 
5 E He 
i ear 4 
9 4 
47 ia 
Wl . * 
1 | 
. 

N 

! 


CHAP 


AP 


Declarations and . 


The manner of declaring againſs Baron and 


Fc, or by Baron and Feme. Ju what Caſes 
the Life of the Wife muſt be averred, or not. 
ere the Husband ſhall be eſtopped to ſay 
that bis Wife is remitted, and yet jhe ſhall be 
1-.cived. In what Caſes the Wife ſhall come 
'n, and be received in Default of her Husband. 
0f rhe Wife's Pleading without her Husband. 
anner of pleading Coverture. Of the 
Conc!/r-/om of Pleas in Actions by or againſt 
laron and Feme. Where it is neceſſary to a- 
ver the Aſſent of the Husband. Traverſe when 
that the Hife died ſeiſed. Adtunc & modo 
Uxcr, if good. Of Eſtoppels. Error aſſigued 


menu of a Name in Debt on Bond, how to plead. 
here the Parol ſhall demur for the Nonage 
if the Husband and Wife, 


þ 4Tympfit the Plaintiff . where T. 

and . his Wife were ſeiſed to them, and 
ers of . of five Acres of Meadow lying 
ara River called N. River; and being fo 
, by Indenture let the fame to the Plain- 
i for 21 Years, by Force whereof he was poſ- 
1, the Defehdant ſuch a Day erected a Wa- 


Ficrcof 0:/tupayir the Water, fo that the Wa- 
tr 04 wed the Banks, and inundavit the 
ad Acres of Meadow, by which they be- 
We barren, and ſcirpoſæ ad damnum, &c. 


. 


becauſe ſhe was a Feme Covert. Divorce plead 
'l. Ju1/arury pleaded. Where there be rwo . 


her & trans the faid River; by Reaſon Tort. 
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404 Of Declarations Ch. xXx 
Tat Farm The Defendant demurred in Law upon this 
ard oe Declaration: Exception 1. Becauſe he count; 
77 3 „oe the Baron and Feme were ſeiſed to them, and 
bol the pate the Heirs of the Baron, and ſheweth not bow 
Bean. the Eſtate began; for it being a ſpecial Eſtzre 
and but a particular Eſtate in he Wife, the 
Commencement of it ought to be ſhewed. $44 
per Curiam e It is well enough, it being an Ac- 
tion on the Caſe by their Leſſee; fo that it i 
bur a Conveyance to the Action, and the Ihe. 
ritance is in the Husband. Exception 2. Be- 
cauſe he deciares of a Leaſe by Husband ard 
Wife by Indenture, and ſhewcth not that a Rent 
was reſerved, and then it cannot be the Leafs 
of the Wife. But the Court held it to be good 
for it is the Leaſe of the Wife till ſhe ditagrce 

Cro. El. 112. Jachſon and Mordant. 
Baron and Feme, and the Heirs of the Huf 
band, ſeiſed in Fee of à Water-mill, and pra 
icribe for a Watercourſe, c. and the Deen 
darits erefted a new Mill, & ob/tupavir, Ev 
ception was taken ro the Declaration, becauſ 
Freſcrißftion the Preſcription is alledged in the Baron ani 
1 „ Feme, and the Feme had only an Eſtate 
avon and . : . 51 N 
e Life, aud ſo cannot preſcribe ; ſed non alle; 
for wheh the Feme is jointly ſeiſed with 
Husband, who had the Fee, the Preſcriptio 
may be alledged in both. Cro. EI. 112. Bo 

and Mordavt. | 

Aſſumpfit. Plaintift marries with Alice Executrix of 7. 
ner firit Husband. Defendant was indebted 
J. S. in 100 l. and promiſed the Plaintii TP 
he would forbear Suit againſt him for the De 0 
till Michaelmas next, I then he would pl Lom 
the Debt to the Plaintiff; and avers how tb bp ta 
the Defendant was not ſued till Micha mas, d "hp | 
-  Averment of a found pro Quer ſur 20 aſſumpfit. Sed Bib capi | 0 
Life, per billam ; becauſe the Plaintiff doth not aver y 
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Cb. XIX. and Pleatings. 405 


fe „. his Wife, who us the Fxecutrix of 
7 for the Promiſe of the Defendant was 
| Ie in reſpect of a Deb; e 21 Huter aroit, which 
vas to Alis as Executrix, and not in reſpect 
of any. Debt due to him; then the Promiſe 
nes the Nature of the Debr, (viz) to be re- 
vered to other Uſe, (viz.) ro the Uſe of J. 
and (hall be Aſſets, and by the Death of 
1 Wiſe the Promiſe is determined: And 
bough the Plaintiff may not join the Wife with 
um in the Action, becauſe the Promiſe was 
particular and perſonal, yet he ought to have 
werred the Life of the Wiſe, becauſe the Plain- 
if hall recover nothing to his own Uſe. TI. 
by Lea and Minn. 
a Feme Covert, or 2 Monk and 3 dia 
gr, are bound, in an Obligation; in Debt u 
an this the Action ſhall only be againſt 55 
Kauger, and he ſhall not ſay in the Deelara- 
fon chat the other is a teme Covert, or a 
Monk ; per Coke and Dodderidge; but by Hough h- 
pr, if it doth not appear in the Deed chat 
1: Feme Covert, it ought to be averred. 
tC. Rep. 41. 32 H. 6.31. 
but of the manner of declaring by or againſt Art ment, 
. 4 and Feme, ſee Vid. Nau, per Touts | 
I's, 


< 20-5 — 2 - 
a 


4 
7 
1 


it 
| 
þ 
i 
il 
I 
| 


* 


— - 


— — = — — * — — — HERES, MR ** E * : 2 — . — 
* * — = — cos == — —— — — — 
— —— —— —_— — — — — — * 1 20 bo 
— - — —— — — — — - — = — ; — 9 — . — — — bg 07 2 
. _ 8 — 
2 + 


nr oe on, tr arts mn 
— _ 


i 
þ 'T- 
, N F 
; q : 
T1365 
16 ' 
i; 147 
: * 
ö of 1 
i 4 
. 1 
N 4 
F 
: * 
1 j 
þ . 
* 
1 
1 
1 ? 
1 
f | 
N 1 
1 
Lie? 
1 8 
4 N q 1 
1 
1 
193: 
| 3 is to 
23 +22 
6. 1, 
113 
7 " oi 
3 . 
1 $ . 
1 1 
* 
; 1 
A 
1 
1 
* 1 
2 To 
A . 
$2 
* 
v.43 "5! 
5 i 
3 ; . 
e 
: #7? 
: 7 '4 
2488 110 
oy 54 
: M 
4 1 5 
| 1 
1 
$4 $51 
: 1 1 
1 2 
4. ho 
l 1 $4 H 
2348 i 
1 
4 >. 1 
4 y 1 
1 
y . ih 
- 
13 3” 
, EY 
F n 
Il 
TE. 
38) 
b * 
. 
> t 


TTY 


. — 


n 


oe — 
=> Sr 


—_ " = 
—— — — — 


i 39 


Pleadings. 


— —ñ—32— ——— ͤ — VW — — 
— - — — 
* 
— 
—— 46 v . 
* - —— 


Reſceipt. Vide Reſceipt. 


iets Caſe, Seck. 666. is a nice Caſe! If 
| Woman ſeiſed of certain Lands in Fee ta- 
ain \HHuhand, who alieneth the ſame Land to 
Mer in Pee; the Alienee lets the ſame 
dd to the Husband and Wife for Term of 
D d 3 5 their 
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| Remitters 


Of Declarations Ch. XXIX. 
their two Lives, ſaying the Reverſion to the 
Leſſor and his Heirs : Io this Caſe the Wiſe is 
in her Remitter, and ſhe is ſeiſed in Fee as he. 
fore, and the Leſſor hath nothing in the Re. 
verſion. But in this Caſe if the Leſſor will {we 
an Action of Waite againſt the Husband and 
his Wife, for that the Husband bath commit 
ted Waſte, the Husband cannot bar the Leſſor 
by ſhewing this; that the taking back the Estate 
to him and his Wife, was a Remitter to the 
Wife, becauiethe Husband is eftopped to ſay tha 
which is againſt his own Feoffment. But if the 
Husband make Default to the grand Diſtrels, 
ard the Wie pray to be received, ſhe may wel! 
ſhew the whole Matter, and how ſhe is in her 
Remitter, and ſhe ſhall bar the Leſlor of his 
Action; for in every Caſe where the Wiſe is 


received for Default of her Husband, ſhe {hall 


plead, and have the ſame Advantage in Plead- 
ing as if ſhe were a Feme Sale, &c, 

If Judgment be to be given for two Defaults, 
and after it is adjourned *till another Term, the 
Wife ſhall not be received this Term before 
Judgment, for that ſhe does not come in, par: 
ta petenti reſpondere, in due time. 9 H. 6.37: 
In Action of Waſte againit Baron and Feme, 
aſter the Waſte found before the Sheriff, and 
returned in Banco, the Wife ſhall not be rt 
ceived, to avoid contrary Verdicts. 2 H 4 6 

In Aſſiſe againſt Baron and Feme, if the) 
plead Recovery in Bar, and at the Day fail df 
che Record, by which Judgment is to be give 
by the Statute as Diſſeiſors, yet the Wife mal 
be received. 7 H. 4. 16. b. 10 H. 4. 9.6. 
In Action of Waſte againſt Baron and Feme 
and no Waſte pleaded, the Wife ſhall be 1% 
ceived after Inqueſt taken, and before Jud 
ment, 22 Af. 11. 28 Ed. 3. 91. I 
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„a. X. and Pheadings, 497) 


e if in a Writ of Error to reverſe a common 
is 1--512y brought againſt Baron and Feme, and 
- de Baron and Feme are returned Terretenants 
e. 0115. 71a. and then they appear, and the 
ug untitt aſſigns Errors, and after the Husband 
nd Joes not put in any Plea but makes Default, on 
it- which the Plaintift prays the Errors may he 


or WH mined ; But after in Hill. Term the Wife 
ue nes in, and ſaith this is her Land, and prays - | 
he eo be received. It was doubted in the Earl 
10 i if 0/07 and Muſchamp's Cafe, whether ſhe 
de ben be received, inaſmuch as ſhe comes beſore 
ei pdement. 11 Car. 1. B. x 
de 1 Fo rmedon the Tenant pleads Nom tenute, 
net Ne und for the Demandant ; and now the | 
1 8 Ws of the Defendant after Verdict prayed to 
eb rccetvwed upon the ſeint Plea of her Husband, 
bal ee he had pleaded Non-tenure, where ſhe 
a0. nigbt have traverſed the Gift ; and he brought 
Vie out of Chancery de Attornat faciend 
v1 th: ifs. And per Curiam: It was received ; 
r falſe heading is feint Pleading ; and nere 
oe necas not any new Declaration, becauſe M here there 
9" fe 's Party to the Suit; aliter where he in th Wb 
3 eclaration os, 
; rerfian is not Party to che Suit, and is re- wt. 
ve ge cd. (ro, El. b. 826. en and Holmes.” 


79 


of the Wife fe's Pleading by her 2 


in battery the Husband juſtifies, for hn toe 
Nt? :ffaulted his Wife, in Aid of whom, &. 
de Wiſe for her (elf pleads, and juſtifies de ſon 
aa 1-r:-ſue, The Plaintift faith, de injuria” 
propria abſque tali cauſa'; Both Iſſues are 
Pond (or the Plaintiff; and the Damages are en- 
My; aſſeſs'd : All is ill; and a Repleader was ; 


mide. Cro. yu $29 ＋. 1 17 and Manſon. 
5 4 4 Aſunpfit 
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Aſſumpfit was brought on the Promiſe of thy 
Wife dum ſola, The Plea was entred in thi 
Manner; Et præd J. N. & Bridgetta ven + 

def. Oc. & præd Bridgetta dicis quod ipſa uon a 
alſumpfit Verdict pro Quer. Per Curian ; i: Wl »: 
is ill, for the Wife cannot plead by ber ſelf, (4x. WY | 
cept in Receipt). and the Trial is idle, aud fy 
not helped by any of the Statutes of Ye BI /4 
and a Repleader was awarded.  Cro. Jac. 288, 


- 
g 


Tumpion and Newſon ; It ought to have been Wl :: 
10 prad J. & Bridgetta dicant quod iv/u Will it: 
Pridgerte non aſſumpfit. Telu. 210. Me me Caſe; 120 
fo Cholmly and Apſiey's Caſe cited there: Action . 
was brought againſt Baron and Feme for Words Wi : { 
ſpoken by the Wife, and the Wife only pleads 24 
Nat guilty, and Verdict pro Quer; but could ( 
not have judgment; but a Repleader was ue 
warded. 5 8 but 
6h N | 6 2 
Of Pleading Coverterre. I ve 
82 a | WT 1 is vo 
Debt on Bond againſt Feme; Defendant Dec: 
pleads that at the Time of the making wo Will the 
d ſhe was. Wiſe to J. J. who: as yet in b. iii 
na vita exiſtit; Et fic nan eſt fatbum. The Flamen: 
tiff ſhews how that after this Bond made, the Cate 
was @ Suit in the Spiritual Court concerning WW bene 
the Marriage between the ſaid J. J. and we nul 
Defendant, and for that he had another Wife clude 
_ alive at the Time of the Eſpouſals with the B- C. 
ſendant; the Defendant's Marriage was by den De 
tence adjudged void and null; and avers 1 ed: 
Life of che firſt Wife at the Time of the ſecond focus 
Marriage with the Defendant, and Jemurrea Fin: 
upon it; judged” pro Quer: For this Divo Vey 2 
is but declaratory, becauſe the Marriage 129" the 
meerly void, and there needed not any ſuch dan 
Sentence of Divorce; for it was void ad 11: Rar. 


and 


— 


wd ſhe was cl Sole Oo. | Ek- 8570 Roſe 
de ard (Logan... 
Eliz. V. brought Trefpaks by the Name: of Plea diſallows 
1 Widow. The Deſendant pleads ſne wat Co- ed for the Im- 
vert Baron, (vi. ) of one . M. who is in full poſſibility of 
life at Lislon in Portugal; and this Plea was e Trial. 
Afailowed ſor the lmpoſſibility of the br ys 
Mor 351. Elix. Milos Cafe; | 
After Imparlance as a Feme Sole in Troſ 
ral; and Aſſault, the Defendant pleads that at 
th: Time of the Bill exhibited, ſhe was Covert, 
ind concludes in Bax. Fer Curiam: This is but 
u a lea in Abatement, and therefore granted 
2 Reſpondeas ouſter. 1 Keb. 822. Beck and Co. 
lter. 
On Obligation Infancy muſt by pleaded, 224 
the Party cannot be aided on Won eſt fadtum; Regula. 
but a Feme Covert may, 3 Keb. 228. For it 
b Rule in every Caſe where the Obligation 
1s void, he ſhall conclude Non eft fuctum, for it 
s void as to her; otherwiſe where the Bond or 
Deed is only voidable, for there he ſhall ſhew 
the ſpecial Matter, and conclude judgment f; uy 
iz; For when the Deed is voidadle, and fo mn 
mains at the: Time of the Pleading, (as in | | 
Cate of ſealing a Bond by the Infant, or Dureſs) | | | 
tere he cannot plead Non eft: faftum ; but it | 
nut! be avoided: by ſpecial Pleading, and con- 1 0 
= Judgment ſi atio. 5 Co. 119. an 1 
ale. = 1 
cbt by 2. againſt . and his Wiſe. The De- 1 
endant pleads that tempore Confoctionis, and 1 
eus the Day that ſhe was à Covert Baron. The 9 
Fkintitt confeſſeth it, but ſaith that the ſame El 
Dey he ſealed it was the Day of the Marriage | 
the Morning before the Eſpouſals, The De- 


». 0 
— 


Kt, 2 Rall. Rep. 431. e Caſe. 


| 

| 

madant demurs, and the Plaintiff had Jadg- 4 
| 

Debt | 
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Quoc ipſi 


go © Of Declaration: Ch. XXI. 


Debt on Bond. The Condition was, That 
F. the Defendant with his Wife ſhould appear 
at the M7ſhal's Court, and for Non-appearance 
the Action is brought. S. appears and pleads, 
that at the Time of the Obligation he was flu 
& innuptus. ThePlaintift demurs. Per Rol 
This Plea is not the ſame with ne ungues 1 
couple; for one extended to a Feme de fas, 
the other to a Feme d jure; but Judgment 714 
Quer. Style Rep. p. i7. Paine and Skeltrome, 


Concluſion of Pleas, 


Vide ſupra. Non eſt fattum. 

Battery againſt Baron and Feme. They pied 

Quad the wounding non culp. and quoad the Bat. 

: tery, the | eme pleads in Juſtification, and con- 

Et hoe para- cludes with an Averment, Et hoc parata eſt v 
ta eſt veriſi- fcaye, The Queſtion was if it ought not ta be 
4; 40k Et hoc parati ſunt verificare? and by the Opinion 
of ſome the Husband ought to have joined with 
the Wife. Cro. Car. 594. Pelham and Heminzs, 
Trover againſt Baron and Feme, and that the 
Wife after Coverture found the Goods, 200 
converted them to her own Uſe. They pied 
quod ipfi non ſunt culpabiles ; and it was beid 
non ſunt cul- ill, for that no Tort is ſuppoſed in the Hut- 
pabiles. band, and they ought to have pleaded quod ipjn 
nou eſt culpabilis. Cro. Fac. 56. Cox and p- 

Wet, „ 220 

Action of Aſſault, Battery and Wounding 
againſt L. and his Wife. The Defendants plead 

non culp. as to the Wounding, The Feme pleads 

2 ſpecial Plea in Juſtification, that what ſhe did 
o,eas in the Defence of her Husband, The Plain- 
Do mjur'® tiff replies, De injuria ſua propria, and does rot 
e prope'®- traverſe alſgue tali cauſa, and the Jury finds et 
tire Damages, Per Curiam : The Iſſue joined's 

e an 


CR. and Pleading rn. 411 


n immarerial Iſſue, and there can be no Judg- 
gent; 2nd a Repleader was awarded. Style, . 

58, 210 Jennings aud Lee, 

[reſpa's againſt B. and Us. mul cum Bennet, 

{21 Aflault. The Defendants plead his Aſſault. 
-n them. The Flaintiff ſheweth forth a Writ 
ken out againſt the Husband : To which the 
Nefendant demurred; 1. Becauſe the Writ is not 

ad | taken forth againſt the Defendant, ſimul 

um Le128%4 ; fed non allo”. 2. The Replication 
x on! of the Arreſt of the Husband: Sed non 
loc“; the Wife coming in after the Aſſault be- 
aun and need not be de injuria ſua propria as; 
the Wiſe. 3 Keb. 763. Puller's Caſe. | p 

Debt on Bond -conditioned for the Perfor- 

mince of Covenants in an Indenture between 
. and A his Wife of the one Part, and the 
Plaintiff of the other Part. The Defendant Whether it be 
ed che Indenture as the Indenture of JJ”. S. 4 Deed of the 
ind A. his Wife, whereas in Truth the Feme Wife and 


Pleading, that 


never {ealed, * The Plaintiff replies, The Inden- ſpe never ſeal- 
ure ne d by the Defendant non fuit fact in- ed it. 
% W. S. and A. his Wife on the one Part, and 

he PaintiF on the other: The Jury find the. 
band lealed it, but the Wife did not. Per 

ee The Verdict is found againſt the De- 

Fadant :, who pleaded it as the Deed of the F ftoypels, 
e: And it was held, that the Plaintiff is not 
loppzd to ſay that the Deed ſhewn is not the 

V:ed of the Baron and Feme ; but he is eſtop-. 

ped by the Condition to lay, that there is not 

ay ſuch Iudenture. Two of the Judges held, 

att if the Baron had ſealed and Fe, it in 

te Name of the Teme, it had been the Deed 

i the Feme during the Life of the Baron. Cro. 

Ls. 709. Sleep and Seed... 
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> las Of Declarations Ch. Xx1, 

- Whereit it ne If an Eſtate be made to a Man's Wife de now, | 
arm to aver it is not neceſſary to aver his Aﬀent, for it vella 

the Aiſet ill he diſſent. Hob. 204. But if the Feme Co. 


of * A et bb Lee or Lit and ſurrender it, and 
take a new one, the Husband's Aſſent is neceC. 

fary, Hecauſe the Wife had an Eſtate before, ö 

which cannot be deveſted but by bis Aﬀevt u 

Sr ke Rims 7 000 RE 

In Treſpaſs the Defendant pleads in 5, 

that ſuch an one was ſeiſed of the Land in the 5 

Right of his Wife, and that his Wife died fe. Wl © 

ſed, aud that he was Heir to her, and gare 10 

Colour to the Plaintiff, The Plaintiff rep Wl -. 

That the Baron and Feme were jointly leiſec, 
| Traverſe. and that the Wife died, after whoſe Death the 55 
(| Husband was ſeiſed b . abſque hot, | 
vga that the Wile died ſeiſed. Per Curiam: This 2 
Ul! © Traverſe is not good that the Wife died ot - 
= | ſeiſed, but it ought to be that ſhe died nor ue 
5 | {6jled, | Winch, P- 7. | | . ts Ps ONT. d-l:4 
bi Adtune & In Replevin the Defendant makes AvovwtyBll , 
bf modo Uz- in the Right of Mary, adtunc & modo Ur" wits 
if ons efus, ofthe taking of Cattle as a Diſtreſs, Thi 7 
. Averment of modo the Wife is certain enough Wl _. 
i | 2 Keb. 726, Poo verſus Longvile. 4 13 ju 
{al . PSs. 8 . 74 
li! In Treſpaſs the Defendant juſtified by Licence ah 
i to the Defendant for himſelf and his Wiſe, (0 if 
i | inhabit there. The Plaintiff replies, Non licen tae 
LL Modo & for- tiavit the Husband and Wife modo & nn - 
4 ma. and it is found non dedit Liceutiam modo c 
2 7 is a Variance. , 3 Keb. 75 J. 74/ Ny 
0 2n Acryon.. ; | | e fn Ta 
Wl Debt was brought by B. and his Wife agzioll i be 
| il the Defendant for Arrears of Rent upon 2 Leal. t 
904 for Vears made by the Feme and her firſt Hul- aher: 
0 band, to the Defendant by Indenture. Tix fbilit 
| Heſendant pleads that the Anceſtor of the ff br Li 


Husband was ſeiſed in Fee, and that it deere 
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Na. KANE an Phadings, _ 
Vt, 4) to the firſt Husband, and that he was Sole 
ally iſe, gad ſo the Feme had nothing at tbe 


Tine of the Leaſe made. The Plaintift demurs, 


A73. 


ind e (cvs for Cauſe, that the Leaſe being by 

E beenture, the Feme hath the Reverſion by 

Ore, doppel againſt the Leſſee, and the Defendant Eſtoppol. 
t cannot contradict it, and ſay ſhe hath nothing. | 


11 4.4. 1» But per Curiam : The Plea is good. 
in this Caſe ir is no Eſtoppel, for the 
Died is utterly void as to the Feme, ſhe being 


le. over, and it cannot be an Eſtoppel, for au 
cpp ought to be mutual on both Parts, and 
ee bee of a Feme Covert cannot eſtop het, 
. vind her to any Effect. Cro. Eliz. p. 700. 


grereton verſus Evans. "7 | 

if Land deſcend to a Feme Coyert, Entry 
hail be pleaded by the Baron and Feme: In 
Deſcent to Daughters, he ſhall ſay, Poſt cu jus 
nomen reverfio Tenementorum prad' cum pertin 
blend præfat A. & B. u: filiabus (wy coharedi- 
tu ere W. You Hall never ſay, Et ſe tenuit 
, but where they are in of a joint Eſtate; 
for ifa Feme Tenant for Life take Husband, 
inc che Husband dies, you ſhall ſay, 2 
u mortem grad be Feme fuit ſeifita de Tene- 


* ne2tis prædꝰ in dom' ſuo ut de libero Tenemento. 
5; Land deſcend to two Women Covert, and 
15 they enter, and the Husband of one dies, you 


tall ſap, Le Feme ſurui ue & fuit ſeifita do me- 
cetc'e Tenementorum in feodo. 
Note; when Land is given to Baron and Feme 


he will maintain the Eſtate- Tail, muſt alledge 
tha; the Baron and ſhe had Iſſue in pleine wie A. 


my dherwile he is but as Tenant in Tail after Pof- 
e fil = of Iſſue extinct, which is but as Tenant 

1 2 N 
cend ; 


Annuity 


n Tai! ipecial, and the Baron dieth, the Wife 


Ex Manu- 
ſcript. Mri, 
Byouwnl. 
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414 Of Declarations Ch. Xxx 
Atinuity is deviſed by Will to a Feme Co. 

vert for Life, who dies, the Husband brings 

1 Action of Debt upon the Statute of 32 18. WM o 
for the Arrears againſt the Adminiſtrator of the Wl 4: 

EST Terretenant. To which the Defendant pleads 150 
Nil detinet Nil detinet; if a good Plea of not, Hurd. 3.97 


hg 


de 333. becauſe the Action is grounded upon a WW © 
1 Will in Writing, which (as was urged) wu ! 
equivalent to a Deed, and to a Deed it were WM (if 
not a good ea. As in Caſe of Debt upon Bond Ib. 

or Specialty; but by Hale: A Will is not + ©: 

Deed, and Ni detinet is a good Plea to Action e 
of Debt grounded on a Will. he v 
123 * In Avowry as Bajiiff to Baron and Feme (ori: | 
N Rent Arrear, The Plaintiff demurred ipecially,M' ! 
becauſe the Marriage is not averred; fed none 

bo? ; but by Hale: The Life of the Wite is not. 

_ verred, which is ill on ſpecial Demurrer, bur oe 

Verdict or general Demurrer it would be vel co 

enough. 3 Keb.151. Harlow and Bradxock. WW". 

Error may be if Action on the Cafe be brought againſt 4 Cale, 

aſſiened that a Feme Covert as a Feme Sole, and fhe 27- De 

| nap pears, and pleads to it as à Feme Sole, and W ber 
be the Time of fudgment given againſt her, upon which ſhe The 
the Arpear- and J. F. her Husband, brought a WII of E 

ance, tho jſhe ror ; they may aſſign for Error that ſhe was & * 


appeared and Feme Covert at the Time of the Appearance 
er „ and Pleadings, c. for otherwiſe the Wife may 
eme Sole. es. a . 
be taken ad Executionem, without the Conv 
ſance of the Husband, and fo he be bereavec 

of the Society of the Woman, and he hath no 

other Means to defeat it. 1 Roll. Alr. 759. Ea 

wards and Simpſon. 1 f 

B. and Anne his Wife were Plaintiffs in 4} 

ſumpſit againſt Hudſon; and declare in Cont 

deration that Anne dum ſola fuit would wart 

one Tho. M. at the Requeſt of the Defendant 

the Defendant premiſed after the Deb 9 
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Ch XXIX. aud Pleading i. : 415 | 


T, M, to pay to the faid Anne 40 f. per 
amam during her Life; and fhews that up- 
oa this he married Tho. Maſon, who after 
dee and ſhe took to Husband B. the Plaintitt, 
ind that 44, is in Arrear for two Years after - 
7/0. Maſon's Death, The Defendant pleads in Releaſe plead- 
bir a Releaſe made to him by the ſaid Tho, - in aſſump- 
Mien during the Marriage of Aune. The Plain- * 
is demurs, and adjudged for the Plaintiff 
Ths Keleaſe doth not diſcharge the Promiſe, 
ande though the Promiſe was preſent, yet 
the { xecution of it was in futuro, and ſuch that 
he which rcleaſeth it can never have an Action 
ſor ic; aliter if he by expreſs Words releaſed 
{| Promites, or all Actions and Quarrels which Proziſe can- 
e or his Wife had or might have; for a Pro- %% Peleaſed 
nil? being a ſpecial Cauſe of Action, may not zn Eſſa os 
be ;elcaled until it comes in Efſe, no more than 1% by expreſs 
Covenant. Tel. 156. Belcher and Hudſon. Wards. 
(ro, Tac. 222. Hob. Smith and Safford's 
Cale, 
| Deb: againſt Baron and Feme as Executrix 
wer former Husband, upon a Bond of 2000. 
[te Defendants, by J. E. their Attorney, 
lead, (r.) Præd Joh and Margareta by their Diverce plead- 
utorey plead that they were divorced before 10 
de Writ purchaſed. The Plaintiff demurs. 
| Secau'z it is not alledged that the Divorce 
id continue, for it may be it was repealed; ſed 
us alloc', for it ſhall be intended to continue 
e contrary be not ſhewed. 3. Becauſe they 
ad as Baron and Feme, Et præd Fob” c 
70/22, and that after Imparlance; fed non 
, for they do not plead, Et prad Johannes 
Margareta Ux' ejus, for then it ſhould be 
\ Ltoppel. Cro. Elix. 352. Underhill verſ. 
ares Brott and Margaret his Wife. | 


þ | An 


i 


— 


416 


Where the Ba- 
ron may plead 


a1 a Deviſe to 


bim ſole. 


Outlawry 


pleaded. . _ 


Traverſe, 


Of Declarmtions Ch XXIV, 
An Fllate' is deviſed to a Man 26d his Wiſe 


and their Hors : If the Husband ſurvives, he th 
may plead ic as 'a Deviſe to him fols, 0% : 
Elix. 359. , eee ae 
Outlaury in the Husband cannot be plesdef be 
where he and his Wife ſue as Adminiftrato:; de. 
Hardr. p. 60, x 5 11 


Debt on Bond entred in to Elizabeth Perking 1 
who was the Plaintiff's Wife, and 25 her A pe 
miniſtrator brought the Action. The Deen en 
dant pleads he delivered the Bond to one XJ; nels 
z2abeth Perkins s Silter, que ois ſola Sunni; to ii 
abſque hoc, that he delivered it to Elizabeth h 
kins the Plaintift's Wife: Special Demurrer «co: 
If ic be taken that there be two of the Names 


the Defendant ſhould have pleaded Von ef fail J. 
tum, for it amounts to no more; or at leaſt te! 
_ ought to have induced his Plea that there ve eu 
two Elizabeth Perkins, but this Traverie i 
ſigred to bring the Marriage in Queition, h 5 
is not to be tried now. Judgment pro Y: md F 
1 Vent. 77. Gifford and Perkins, © © ee Fe 
A. brought Action againſt Julian Goddard WW the 
Feme Sole, where the Parties are at Iſſue, I. 
a Scire fac. is awarded; and before the Ri ee 
of it, ſhe takes to Husband one Doyly ; and e b 
ter upon ſpecia} Verdict found in the faid Se, 
Judgment was given : Bauco pro prad Julia La 
againſt the laid 4. Upon Which Judge, 2 
A. brought a Writ of Error in B. R. and à o. 
ſac' is awarded againſt Julian Goddard u No 
Feme Sole; and ſhe appears by Attorney e. 


Feme Sole by Aſſent of the Hysband, and alt 


the Judgment is reverſed, and the Judgme 
was entied quod pred A. recaperet, Oc. val 
præd Falinnam, &c. and Colts: and Damag 
taxed. On which judgment A, ſues a £4 
ver. Julian. Geddard ; by Force of — it 
I > - 


Ch, XXIX. and Pleading t. 


Serif takes Julian, who is called Doyly; yet 
this is law ful; for the Wife, ſo long as the Judg- 
nent is of Effect, is eſtopped to ſay that her 
Name is other than Julian Goddard; and the 
theriff being a Miniſter to execute the Judg- 
gent, may take Advantage of this Eftoppel. Raub 
4. Abr. 869, 870. 
jn Account againſt the Hus band it is a good 
Per to ſay, that his Wife was a common Ta- 
yerncr, and that the Plaintiff delivered the To- 
nels of Wine (for which the Account is brought) 
t the Wiſe to ſell for him, without the Aſſent 
14 Accord of the Husband, and ſhe ſells them — 
xcordingly, and delivers the Money to the 
Plaintifl. 13 Re 2. Accompt 50. 
in Action brought by Baron and Feme for * 
he Inheritance of the Wife; the Parol ſhall not w_ Vf 
demur ivr he Nonage of the Husband, becauſe oy 
n je Uxoris, Dyer 137. | 

But in Action of Debt 2 againſt Baron 
ad Fepe upon Obligation of the Anceſtor of 
be eme, the Parol ſhall demur for the Nonage 
the Wife, 8 Ed. 2. Age 125. 
In 2 Pracipe quod reddat againſt Baron and 
ie of Land which the Wife had by Deſcent, 
ie Parol ſhall demur for the Nonage of the 
Vie, 2)though the Husband be of full Age, 
d. 3. 33. 
If Jeme in by Deſcent be received ſor De- 
dat of her Husband, the Patrol ſhall demur for 
: Nonage, though the Husband be of full 
te. e 35. 


Ev CHAP 


9 cath nies the bang ( 
fe! 
al \Liſue, Lierse, Tie, Verdi, - 
| Hi! of Mar riage. Bona ak Huchand fe 
where triable, and hom; hat ber by Prooft 1 15 
in Pais. F the Baron and Poms Hall 10:00 :. 
in Challenge. In: what. Caſe vy the Evia 4 
dence: of the Wife ſhe and her Musbaud wer Mer 
Aiſeharged of a Judgment, Where the His! oy 1 
Y . be a Wtnejs jor the Wife or not. 6 
they 
Trial of Marriage Vide nu Meriioge, MY 
mo 
| Death of the Hersband, WER nail, aud bo rn 
Fr 91 

E the Life of the Huchand be pleaded, & 
Dower) and the Demandant faith be ,. 


dead; this ſhall be tried by Hefe and not; 
Pais. 8: H. 6.22, 
In A ſliſe againſt | Baron and Foie, if of 
Feme comes, and alledgeth the Death of 
Husband in anotner County; if this be trig 
per Pais, it ſhall be tried where the Dent is 
ledged. 
lo a Writ of D is ths: Tarun: Gichth 
the Husband is in full Life at a Place beyond 
Seas, (as at Paris) this ſhall be-tried by 4 
26 Kd: 3. 00 For an Wer cannot * 
id. 
The manner of Tra hon Proofs is- more f 
| ticular in Thorn and Rolf's Caſe, Dyer 185 
In Dower the Iflue was upon the Liſe or De 
of the Husband, and Day given to each . 
ad docend” Curiam (viz) to the Demandaut ended 
norte viri, and to the Tenant de vita by P. 
ut oportet; and the Demandant protu lis duus 
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h. XXX. how tried. 419 
ws ae morre whereof one was the Brother of 
te Husbagd, who was ſworn and examined by 
ſmard ſecond Prothonotary, and their Te- 
mon tended to no full Proof, but by Con- 
»@urcs and Pręeſumptions, (viz.) that the Huſ- 
dad departed this Realm Anno i Mar. for Re- 
leon, and was a Miniſter, and for theſe ſeven 
22:3 he had been abſent ; and Religion now 
was reſtored, and he was not returned, and no 
Merchant of "Germany, or Engliſt, who tra- 
wled thoſe Parts, could learn any Thing of 
ts Life, nor no Token of it; and therefore 
ker conclude in their Conſciences, that they 
uber think him dead than alive, and their Tel- 
monies were entred verbatim in Record. ante ju- 
tun re idirums & nullus Teſtis ex parte tenen- 
ir yoduFfus uit de vita viri; ideo conceſſum 
fi: quod perens recuperet ſeiſinam, c. Vide 
Dl Pics ES : Eh 
"In Ejectione Firmæ verſ. Baron and Feme, Special Ver- 
Upon Not guilty pleaded, and a Venire fac” grant- dict for the 
ech the Tury find the Wife Not guilty, and found Huiband ad. 
i pecia! Verdict as to the Husband; which ſpe- 7#4ged U 
dl Verdict is after-adjudged inſufficient by the _— fac Ts 
Lourt : A Venire fac de novo ſhall be granted novo ſpall be 
fr bot, as well for Feme as for the Baron; granted fer 
hd upon his new Writ the Wife may be found btb. 
Pity, becatiſe the Record and Iſſue is entire, 
n! for this their Verdict inſufficient in the 
Whole and void. M. 9 Fac. B. R. Langley and 
une; and the Clerks ſaid this was their Courſe 
borate a Venire de nows for the Whole. 

Where a Battery is brought” againſt Baron 
© 1:me ſuppoſing they beat the Plaintiff, or 
Mare of the Plaintiff: And upon Not guilty 
ended, it is found that the Woman only made 
be Battery, and not the Baron. This Verdict Verdict. 
wagt the Plaintiff, for it now appears that 

12 1 
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420 Of Challenges, Euidende, &c. Ch. Xxx. 
the Plaimiff's Action was falſe; for the Baron 
in this Caſe ſhall not be joined for. Conſormiiy 


only; and there is a ſpecial Writ in the Re 


* * 


iſter for this Purpoſe, and it is not like a Bat- 
tery charged upon J. D. and J. & for there ons 
may be acquitted, and another found gullty, and 
good; becauſe they are in Law ſeveral Trel- 


paſſes. 1 Brownl, 209. Drury aud Dennis. 


The Wife may not join Iſſue without het 
Husband in Information againſt Baron aud 
Feme, for the Recuſancy of the Feme; and in | 
42 Ed. 3. ſhe may not plead to Qutlawry with- Þ 


out her Husband. . 2 Roll. Rep. go... 
Cballenge. T reſpaſs by Baron and Feme, 


* 


Wright's Caie. 


Evidence. 


Vide 1 Inf pyyyis pretended to help a Woman, who had 


By the Eui- \,._ - af 
Fs ef, the little Portion, to a great Fortune; and the Day 


Wife, ſve and before the Marriage P, procures the Woman 


ber Hilband to come to a Tavern, where he ſaid, for 
are diſcharged her Proviſion after Marriage, in caſe the Hul-; 


A £4 s- band would not maintain ber, ſhe ought to 


paid to her 100 J. before Witneſſes, and wen! 
into the next Room, and took it back ag1i8 


P. was informed againſt for a Cheat, for xte d. 
_ ing the Husband's Lands upon this Judę ment: 
61 
1 
(2 


And the Wife gave this Matter in Evidenc 


f 
d -4 


* ae, Defendant I 
pleads Not guilty; and the Husband only made 
a Challenge that he was Servant to the Sheriff, 
Per Curiam : The Husband and Wiſe ſhould: 
join in the Challenge, although the Caule of 
Challenge proceeded from the Husband only. | 
Bur after Trial it was aided by the Stat. of Je- 
Fail, and Judgment pro Quer. £ Brownl, 233 


ſeal certain Papers; which in Truth were War. 
rant of Attorney and Releaſe of Errors ; and be 
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(XXX. Of Challenges, Evidence, &c. 4˙¹ 


nd the Court ſet aſide the Judgment, and prin- 


1 oy {pon the Evidence of the Wife. 


Mrs. Dormer bought a Child of Tacky, and Hyibard ad- 


ended tit her own, and falſe Swearing: a- mitted to be 4 
I: it. 45 vid. Sid. 377. and Information of Fines 
WY cj: eas brought. Now the Husband of 


ly may be admitted to prove the Iſſue whe- 


Wir be Child were feigned, albeit not to prove 
ol © :xcule his Wife's Subornation of the other 
oebndant B. the Midwife in this Deception. 


Ke. 203. The King verſ. Buckworth, 
ne {ft Husband was produced at the Trial "wy where 
oprove the firſt Marriage, but the Court totally 
uſed his Teſtimony. Per Curiam : The feme 
zucot be Evidence againſt the Baron, nor the 
non againft rhe Feme in any Caſe except 
Tr2{pn, becauſe it might occaſion implacable 
Menon, according to i Inſt. 6. b. and denied 
ue Lend Audley's Caſe to be Law. Hutton, p. 
A \ife cannot be produced as a Witneſs ei- 
ber ſor or againſt ber Husband. 1 Inſt. 6. D. 
An Information was brought againft Charles pn, Hey 
Dudley, Baſtard Son of Sir Robert Dudley, for of Births and. 
bong the Regiſtry of a Marriage in a Pa- Marriages. 
b. Book: And he was fined 200 Marks: It 
m5 refulived in that Caſe, That ſuch Pariſh- » 
Regtiters are good Evidence of Births and Mar- n 
mz by our Law. a Sid. 71. ; 4 
by 21 Jac. c. 19. The Wife of a Bankrupt 2 | 
e | pt, 
day be examined againſt him upon Oath, Mine ws 
1 gainſi him. 
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422 _ Of Fudgment and Execution 
| CHAP. XXVI. 
Judgment. Execution. Damages, 


Where Judgment againſt Baron and Feme {bal 


— 


bind the Husband ſurviving, or not. Ia wy; 
Caſes a Feme Covert ſhall be taken in Erecul 
tron. Writ of Error brought by all for tf 
Coverture of one. The Coverinre of a Wi 
man not to be determined by Affida vit. [n 4. 
tron againſt Baron and Feme, wheres Jud:h 
ment ſhall be quod Capiantur, or wot. II 
Baron and Feme both ought to be in Milerico; 
dia, 67 not. Baron and Feme in Execution, and 
the Wije eſcaper, if Action lies againſt 1M 
Sheriff. Where the Husband ſhall recouer Da 
rages Sole. Judgment that the Baron anf 
Feme ſhall recover Damages, in what Caſes good 


Where Judgment againſt Baron and Feme al 
bind the Husband ſurvi ving, or not, or the Wil 


y Bere thee 2 ke was brought againſt Baron and Feu 
is a Devaſta- upon Obligation made by the Teſtator 

At retnned the Wife, and Judgment, and Hieri fac, anff 

agar _—_ upon this a Teſtar Fieri fac? ; aud upon this 

* hne Devaſtavit was returned, and Judgment was ia 

dies, the Huf the Plaintiff to recoyer; and then the WII 

bend ſpa be dies: Error was brought to reverſe this Judg 

charged, ment; And upon ſeveral Debates it was aq; 

judged that there was not any Error in r-4di:i® 

ne judiciz, &c. But that the Baron is liable | 

this Execution notwithſtanding the Deach Q 

the Wife. Sid. 337. yes and Coward; and i 

reſolved in Mounſon and Bourne's Caſe. If the 

be a Recovery againſt Baron and Feme in 

Devaſiavit, if the Baron ſurvive the Wife, Mi 


Cb. XXXL againſt Baron and Fea; © 423 

(al be charged; and if the Wife ſurvive, ſhe 

(3! be charged; ſo is Jacobſon and Charl- 

„s Cale, 3 Keb. 205, In Debt againſt Baron 

10 Fame Executrix, on Obligation of M. to 

- mer Husband, and Verdict on Devaſta- 

wt, zꝛſter Seire fac”, and Error and Judgment 

firmed, the Feme alone was taken in Execu- 4rd if the 

tion, She ſhall not be diſcharg'd, here being Hushand dies, 

i Verdict of the Waſte. And per Hale; Had = Wife ſpall 

the Watling appeared to be during the Cover- * 5 

cure by her, yet ſhe alone might be taken in 

Hecution. | ld $53 4 
Debt on Bond be brought againſt Baron pe- 

1d Feme, and Judgment, and then the Wife 

dies, yet the Husband ſhali be charged. Sid. 

41 Baron and Feme obtain a judgment in 

Debt in the Right of the Wife, and the Wife 

den, yet the Husband ſhall have Execution up- 

en this Judgment, S:d. 337. and not the Ad- 

nuiltrator of the Wiſe, becauſe the Debt is al- 

er Aby the Judgment. RY 


I what Caſes a Feme Covert ſhall be taken in 


Execution, and in what nage. 
In a Devaſtavit. Vide ſupra. | 
The Court diſcharg'd a Feme Covert taken 
n Ix2cution on judgment, on Demurrer to Co- 
venture pleaded in Abatement after Imparlance. | 
The Court awarded a Superfedeas, no Judgment Superſtdeas. 
deine enter'd. Affidavit was made that ſhe 
es Feme Cevert before. 1 Keb. 143. 
ſudgment againſt rhe Lady Prettyman as Sole, / Fm Covers 
3 the was pretended to be marry'd before, be taken in 
[:426nt, and it, was pray'd that ſhe: might be Eni, fre 
c\charg'd of the Execution, and a new Scixe — 
Per Curiam: She might have pleaded , . , 
Ee 4 | this Error, 


324 Of Judgment and Execution Ch. NN. 
this alone 95 the Scire fac; but now being 
taken in Execution, they cannot eaſe her tif 
Sentence in the Spiritual Court for the Mar. 
riage: But ſhe might, with her Husband, bring 
a Writ of Error, and aſſign: this for Error. In 
Treſpaſs againſt A. B. and ſeveral others, 4. 
being Covert, all brought a Writ of Error, and 
for it the whole Judgment was reverſed. 3 Keb. 
13. Marſhal and the Lady Prettyman ; and the | 
Court will not ſuffer the Husband to releaſe the 

| Error. | 

Coverture w In Hunſty and Sanders's Caſe, Counſel prayed | 

1 thet a Feme Covert, the Defendant, might be 
Affida vir . diſcharged on Affidavit that, at the Time of 

| the Bond which ſhe enter'd into as Feme Sole, 

ſhe was Feme Covert; Sed non allocatur ; this 

being for Rent of an Houſe taken by her as 

Sole. And in the Lady Prettyman's Caſe, the 

Court did not determine it by Affidavit. 3 3 

Keb. 352. | | ; | 

The Defendant Feme Covert prayed to be 

diſcharged of a Cap Excom returned in B. R. 

for Non- payment of Coſts on Libel againſt her 

for Incontinence, being not within 5 Elis. 

cap. 23. ſe. 12. which the Court agreed, and 

the Capias diſcharged : Some conceived it was 

not avoidable but by Pleas 3 Keb. 836. Dom. 

Rex and Coates. | | 

Judgment againſt Baron and Feme, where 

the Baron was acquitted, ought not to be againlt | 
2 Feme Covert by Stat. H. 2, cap. 35+ Co. Fac: 

417. Dr. Huſſey and Moor. | 

If the Fems I Action be brought againſt Baron and Feme, | 

die after and the Feme die, — it were after a Ver- 

Verditt, ” i, Jict, yet no Judgment can be given agaioſt the 

9 aron. Hob. 129. It was the Caſe of Cowty 
gainſs tbe and his Wife againſt Poullon and his Wiſe, for 

Hujband, icandalous Words by one of the Women * 


CV. XXI. ain Bafon and Rue. 
de otbet Woman. And after a Verdict, the 
Cour: was inform'd that one of the Women 
ws desd; whereupon Judgment was ſtayed. 
NI 2%, u men whos 


. = 
*. bs 
4, +, - 


Ii a Feme Covert be taken on Mefne Proceſs. Feme Covert 


betore her Baron for a Debt dum join, ſhe mag 74 be taken 

2 diſcharged ; but when the Baron is taken, be; fore the = 

:!} appear for both: But on Execution the 

fem may be taken before the Baron, and ſhall. 

be detained, 1 Sid. 395. 1 

„ A(l:0z verſus Barou and Fems, where the . 
Judgment ſhall be capiatur, or not. \ 


„Debt upon Bond againſt: Baron and Feme, 
or the Obligation of the Wife before Cover- 
e; n Non eft fatlum pleaded, it is found 
inſt chem; both ſhall be impriſon'd ; for the 
band is guilty of the Fauxity in Denial of 
e Heed, which is the Cauſe of the Impriſon- 
nent, as well as the Wife. 1 Roll. Abr. 221, 


% . R. Hood and Sutcliff; and Hill. 37 
er. in Camera Scaccarii, Say and Bardoife, 
[1 Roll. Abr. 221. 


but in Treſpaſs againſt Baron and Feme, if 
te Vite be found guilty, and the Husband 
% guilcy, the Husband ſhall not be impriſon d, 
i: 1//. 37. but that ſeems not to be Law; for 
bed and Sutcliff's Caſe, 15 Fac. B. R. and 
% 4 Jac, B. R. White avd Halſeys Caſe, 
ion of Battery was brought againſt Baton 
eme, and the Baron found not guilty, and 
. ite Zuilty, and the Judgment was given 
ui agHαẽjEœſa, as well the Baron as the 1 
"har the Baron is Party to the Action, and 
it to pay the Fine of the Wife. P. 11 Car. 
b. ao and Cookſbot, and Cro. Car. 405. 
#14, Ar. 221. So it was in Ejectment againit 
| Baron 
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Baron and Feme, for à Battery done by the | 
Wife, the Defendant being found guilty, Per | 


and Feme 


* muft be both 
1 —— f » . . 5 . * 
in miſcricor- one is in miſericordia; it is erroneous, the 


dia. 


Eſcape. 


in miſericer- in miſericordia, for the Amerciament 1s 19 


dia. 


cution, and a Wrong was done by the Sheril 


Of Judgmem and Execution Ch. MXXI. 
Baron and Feme, and the Defendants pleaded 
Not guilty ;' the Wife was found guilty, and the 
Baron not guilty ; and the judgment was 494 
cabiantur, and good; for it is only for Fine to 
the King, and the Impriſonment is no longer 
than till the Fine is paid. | 
But in Treſpaſs of Aſſault and Battery againſt 


Cu. A Caprantuy ſhall be again «he Husband 
only, although the Wrong is only done by the 


Wife. Cro. Car. 5 13. Awayu's Cale. 
Where Baron Trover and Converſion againſt Baron and | 


Feme, and the Baron being requeſted to deliver 
the Goods with his Wife, refuſed, and the Wiſe 


Baron and Feme ought fo have been e 
ricordia. Vide the late Statute of Car. 2. 3 
Bulſt. 151. Hood and his Wife againſt Dr, Sut- 
elif}. $1 

Dr. S. recover'd in Trover againſt Baror and 
Feme, had Judgment againſt them, a bott. 
taken in Execution, the Wife eicap'd, Debt lies 
againſt the Sheriff, 2 Bulſt. 320. Dr. Sutcii} 
and Sir Geo. Reyne, For the Wife was in Exc- 


and the Impriſonment is ſeveral, and fo the 
Eſcape is ſeveral. 1 Roll. Abr. 215. 

In Trover and Converſion againſt Baron an 
Feme, for the Converſion of the Wife duiing 
the Coverture, if the Wife be found guilty 
and the Baton not guilty; yet both ſhall . 


for the Converſion, but for the Delay of >! 
and not.rendring the firſt Day, of which 
Baron is as well guilty as the Wife. 1 Rel 
dro 34511547 £426 62104194 6 

646 


9 


Ch. XXX. againſt Baran and Feme. 
judgment againſt Baron and Feme, where the 
Hyshand was acquitted, ought not to be given 
agalnſt 2 Feme Covert, by Hat. Ie. 40 iS. 15 ; 
0 &.:0i/erent of Ward, Oro. Jas. 413. Huſſey 
and More. 30h Wen end wits 
Action on the Caſe againſt Baron and Feme 
for {candalous Words ſpoken by the Wife, and 
ſudgment is given againſt them both; as well 
the Husband as the:Wife ſhall be amerced. Hob. 
Scazj and Nelſon. bs Fg 


Words ſpoken by the Wife. The Defendants 
plezd, Quod tpfi non ſunt inde culpabiles. The 
.2i117t ſhail have his Judgment; for the Plea 
if the Husband is void, and ſo good for the 


wall Saffene. 
Coſts, Damages. 


a Treſpaſs by Baron and Feme for impriſon- 
ing the Wife until a Fine paid; for all the Treſ- 
paſs, except the Fine, they ſhall recover Da- 
mages in Common, 11 H. 4. 16. b. but for the 
Fire, the Husband ſhall recover Damages ſole, 


In Aſſiſe by Baron and Feme, if it be found 
| they were diſſeiſed, they ſhall recover Damages 
of the Iflues in common, 11 H. 4. 16. 6, but if 
ebe found that certain Goods of the Husband 
were taken upon the Land, the Husband ſole 
hail have Judgment of the Damages for them. 
1H 4. 17. adjudg'd. 
it Baron be poſſeſſed of a Term in the Right 
oi the Wife, and Damages are recover'd againſt 


th: Wife after the Death of the Husband, in re- 
ehe came in Paramount; aliter, if an Ex- 


Action of Caſe againſt I and his Wiſe r 


le. 1 Koll. Rep. 216, Carpenter verſus Welſh 


becauſe it was his ChatteL... coo ! 


bim, the Damages ſhall not affect the Term of 


tent 


* 
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Judgment, &c. Ch. XXXI. 
tent be upon it, or upon a Recognizance in the 
Life of the Husband. ꝙ H. G. 52 

If Baron and Feme join in an Action, and 3 
Verdict is given for the Plaintiffs, and the Jury 
aſſeſs Damages ultra miſas & cuſtagia per ipſum 
(which is the Husband) circa! Alen ſuam ex- 
pofita to ſo much, and pro mifis & euſtapits i!/is 
to ſo much. Aud upon this judgment is given, 
That the Husband and Wiſe ſhall recover the 
Coſts and Damages; although it is found that 
the Husband only expended and disburſed the 
Money for the Colts of Suit, foraſmuch as the 
Wife had nothing; yet the Judgment is gocd, 
that the Baron and Feme ſhall recover the Coits, 
for there may not be one Judgment for the 


Colts, and another for the Damages. 1 Kol. 


Abr. 516, Confee and Herres. 


c 
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CHAP. XXXIL 
: Of Divorce. 


tio. Of the Divorce cauſa præcontractus, 
Sala ſrigidieatis, cauſa affinitatis, conſangui- 


n. Of a Divorce a Menſa & Thoro, and 


ane by the Husband ſball ſtand good or not, 
01 withſlanding the Divorce. Of Suits and 
Actions after the Divorce, Where aud in 
het Caſes, notwithſtanding a Divorce, the 


0” not. 
\ Divorce is where the Eſpouſals were la w- 
{ 3, tu}, according to the Maxim, Ub: nullus 


e ibi nulla potentia. So if a Man marry 


; cond Wife, the firſt living, there needs no 
Jvorce, in regard it is void ab initio by Law: 
t; you muſt know by our Common Law, the 
tpoul-'s in the Church be fo {trong, they can- 
ebe defeared without a Divorce, and with- 
vv giving Notice in Convention; and if they 
e belore fuck Convention, the Iſſue ſhall ne- 
ter be a Baſtzrd, inaſmuch as the Eſpouſals 


were not void, but voidable; and in all Caſes 


dere the Eſpouſals are voidable, it behoves 
tut tre Party be convened before Separation, 
0 oiherwiſe the Eſpouſals continue lawſul, and 
e lde is legitimate. Moor 171, 

et; Tha: 


15: Nature of a Divorce. What are good Cauſe; 
of Divorces + The ſeveral Kinds of Divorces. 
hat Divorces declare the Marriage void ab 


r.iatis, and ſe vera Cauſes of ench for Auſtra· 


1" Conjequences thereof. What mean At. 


{tc hall be endowed, or not. Pleadings and 


ial, Achat Divorce ſha# baſtardiſe the Iſſne, 


. 
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Of Digorce. Ch. XXXII. 


What are gobll Cuuſet of Diuotte, Ind of the fe. | 


veral Kinds of Divorce. 
NA 10 | 
Formerly 1 Matters were Cauſes of Ui. 
vorce, which are not fo now: As 
1 & 2 P. & Mary, cap. 8. A Divorce propuer 
Impedimentum publitæ honeftatis & juſtui a. 
Cauſa Cumpaterni tatis, or Commaternitatis, 
(Godfather or Godmother) which in the 48 
of i; 2 P. C M. c. 8. ate called coguntio Spi- 
ritualis, cauja Profeſſionis. Qbſewd,) if a Dea- 
con or ſecular Prieſt had taken Wife, the Mar 
riage was not void, but voidable, cauſa Proje/- 
Honis; and if either Party had died beſore Di. 
vorce, the Iſſue had beet) legitimate, and ſhovid 
have inherited, for that Deacons and Prieſts 
within England were not Votaries, (viz.) had 
not vowed: Chaſtity ; but if à Monk or Nun 
had married before the Stat. 32 H. B. cap. 38 
and of 2 Ld. 6, cup. 21. the eee had beer 
merely void. 
Cauſa cog Ra aal, (aon) Adopion 


Theſe are all taken away. 
In our r Books he Di- 
viſion is common 


ena & Toro. 
of Divorces; 2 ye & | 


Thoſe Divorces which aiſobe chi Parole 


Matrimpmai, are 


"Conde Præcontractus, 


Canſa Frigiditatis : Whers' the party hatly 


perpetuuin impotentiam. 2 47 
Cauſa Affinitutis, or Conſampdiwiratin 


Gauſa Sævitiæ five Metus. The 
R ie 


a 122 ATatrimoſu 4 


Js m: 
onſe:; 


1 Ba fkai 


O. xXxxII. Of Divorce.) 431 
Theſe Divorces declare the Marriage void as 

4 declare the Iſſue a Battard, = inne 
thing I ſhall ſay of each of theſe, and 

the Conſequences thereupon, | 

h {3h 85.8 ; 62-4 | | [ | 3 

the Divorce Cauſa Præcontractus, as T ſaid, Cauſa Pro- 

Noulſity of the Marriage, and the contrafius, 


Cudten ate mere Baſtards, 2 Juſt. 93. By the 2 

Dworce canfa” præcontrattus, the firſt Parties be 

c compleat Baron and Feme. Tt was Sir Ro- 

t Patne's Caſe, Sid. 13. If a Man contract 

wh 2 Woman to marry her, and after he mar- 

nes another Woman, the firſt Woman ſues in 

e Spiritual Court, and it is by Sentence ad- 

id ized that the Man and firſt Woman are Baron 

Is ind Feme ; by this Sentence the firſt Man and By Divorce 

d \Vorian are compleat Baron and Feme without Caula Præ- 

„ober Solemnity ; quod Twiſden negavit ; and 2 

p 1 1 | * ft Baron 

8 de Marriage ought to be ſolemniz'd before % Ee ave 

be compleat Baron and Feme: And complear Ba- 
bis Lent Reading, Ann. 1632, held, ven and Feme, 

ati the Wife be divorced from her Huſ- without other 

ud a pracontraftus, made with another ni. 

by vera de præſenti, that in this Caſe imme- 

wary by Sentence given in Court, the Mar- 

tage all be conſummate between the Wo- 

en 20d her firſt Husband, without any Rites 

nate Eceleſta; aliter, upon Contract by verba 

fate, Dyer you. b. in Margin. © 

an Teo were precontraGed, one after is eſpouſed 

02 5:12nger, and after ſued in the Spiritual 

Court, and Sentence is there given that they 

tall marry according to the Precontract, and 

" worries; this is good without Divorce or 

Conſendof the Husband, and their Iſſue is not 

i. tarld, Moor 169. Bunting's Cale. 
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| <vhether the fol. 179. a. Sentence againſt Bury, Cauſa frigj- 


43 O Digorce. Ch. xXXII 
Cauſa frigiditatis + Wbere a Man bath Pere 

petuam imporentiam generatio nis. 
If the Partis It hath been a great Qpeſtion, if the Partie: WM : 
divorced Cana divorced intermarry ſeverally with others, and | 
Impotentiæ þ,ye Iſſue ſeverally, whether the: ſecond Mar- 0 
, riage is void, and whether their Iſſues are Ba. | 


nd 
— 2 Hlards? My Lord Dyer cites one Bury's Caſe, 


Iſſue are Ba- ditatis naturalis ad ſetlam Uxoris fue; and the 
fard:. Wife was married to Cary, by whom ſhe had 


Iſſue, and ſhe gave all her Inheritance to Car 0 
her ſecond Husband; and Bury was married 10 I 
another Woman, by whom he bad Iſſue: And 1d 
in this Caſe the Opinion of the Doctors was, WMH (i. 
that then the Perſons ſhall be compelled to co- 10 
habit together as Man and Wife. Ee quad poi 
Suntta Eccleſia decepta ſuit in priori judicio. by 0 
Harriſon, in his Lent Reading, cites a Caſs to 

be adjudg'd. Hil. 37 Eliz. Stafford and Mone, Di 
Feme ſues a Divorce for. Frigidity, and aſter the 

Husband marries another Wife, by whom he WI |: i: £ 
had Iſſue, and adjudged that the ſecond Mar. ue pr 


riage is void; and the C:vitians gave the Rule, Ada: 
Qui aptus eſt ad unam aptus eft ad aliam, & en: 
quando potentia reducitur ad actum debet redire e. 
ad primas -nuptias. Impotentia & frigiditas WM he W. 
guoad hanc eft cauſa jufficiens divorce ate vd 
Pexploration, & Trial pro tres ant & auen WM tiny 
Ceremonies, enjoined by Canons, and the ſe- WW al! |: 
cond Marriage of both is good, notwithſtand- WI "hich | 
iog that the Party impotent have Children, cfo: 
Vide Moor 225. 2 Leon. 169, 170, 171, 172. | marle 
In Berry's Caſe, the firſt Judgment was given WT”! to } 
upon a Libel, which was that he was riger 
and the Sentence was accordingly ; but no mente,, 
tion whether maleficiatus, or not, quoad han" of + 
only, or frigidus a natura; but becauſe thre 


afrer he took a ſecond Wiſe, and had * 1 
1 2 * 


Ch, XII. Of VDicorce. | 483 
[ci,4 great Queſtion was, Whether he ſhall be in- 

ade d male ficiatus quond hanc, or not? For the 

ov's of the firſt Sentence tend to prove a 

po1pe: nal Prigidity ; and upon a ſpecial Verdict 

ill this appearing, the firſt Sentence was in- 

tended to be true. 4 | | 


Cf Aſfinitatis, Conſanguinizatis. Vide ſu- 
91, Tit. Baſtard. 


Cauſa Sæuitiæ five Metus. 
If th: Husband take from his Wife Apel Cauſa Sevi - 
+4 o:her Neceſſaries, this is a good Ground to tir. 
luc 2 Divorce Cauſa Sævitia. 1 Sid. 118. : 
Vote of them be in Dread of the other for 
poiſoning, it is a good Ground for Separation 
by Sentence. 


my a Menſa & Thoro; or Cauſa Adulte- Canſa Adul- 
his doth not diffolve the Marriage, for der it. 
t i i fab quent to the Marriage, as the others 
ve precedent, And in Caſe of Divorce Cauſa 
Anuliertt, the Coverture continues between 
hem: If the Husband after ſuch Divorce re- 
nic n Obligation, or any other Duty due to 
the Wife before Coverture, it hath been held a 
od 1\2ieafe ; which proves that the Marriage Yet the Eſpou- 
wotinues, a the Wiſe, after ſuch Divorce, Jali continue. 
hal! have Dower of her Husband's Lands; 
Rich proves that the Eſpouſals continue. And 
lberetore in Littleton's Caſe, Sc. 380. a Leaſe 
made to the Husband and Wife, To have 
to hold to them during the Coverture be- 
wen them; in this Caſe they have en Eſtate 
br their two Lives, upon Condition (viz..) if 
we of them die, or that there be a Divorce 
M'*en 112m, then it ſhall be lawful for the 
ello; an his Heirs to enter. Littleron here 
Ff [pcak- 


— — — — — — as 
—̃ ee ů — - 


ſue. 


%% Of Divores. Ch. x 
| ſpeaketh of ſuch Divorce as diſſol ves the Mar- 


riage a Vinculo Mutrimbuii; for though the ; 
Husband and Wife are divorced Cauſa 4dulteris, WM 

yet the Freehold continueth, becauſe the Cover. 
ture cynringeth.”” 7 #750094 OA 


How æà No- If a Woman be divorced a Menſa Thom, 
man divorces ſhe muſt ſue by her next Friend, as was lady 
Thors hal Reſſe's Caſe; aliter, if ſhe is divorced" s Vinw!s 
 Matrimonii: As if a Man marries a ſecond Wile, 
the firſt living, the ſecond Wife may ſue by the 
Name when ſhe was Sole, for that the ſecond 
8 Marriage is void ab initio. 5 
Cliliven had When à Woman is divorced a Menſ: & 
many v. ara Thoro, the Children begotten afterwards ate 
are Baſtari®* Baſtards, for it ſhall be intended the Husband 
had no Acceſs to her, unleſs the Contrary be 
But not thiſe ſhewin: But if the Man and Woman part, and 
bepotten after live feparate without ſuch Sentence, the Chil- 
2 dren ate taken to be legitimate, unleſs the Con- 
Pear attes, trary be proved, for Acceſs ſhall be intended; 
however, if a ſpecial Verdict find the Mun had 
no Acceſs, the Child ſhall be deemed a Be- 
ſtard. See the Caſe between the Pariſhes of 
St, George and St. Margaret s [{eſtminſter, Hull. 
Rep. 123. 4 | #7 
Second Marri- Where 3 Woman marries a ſecond Husband 


ticſiai 


age, the fut during the Life of the firſt, the laſt Marriage cs, b 
— 163 4 Void, without any Divorce : And a Jury {pal 

reeds no Di. try the Fact. The Spiritual Court cannot g1v*88l /77,./ 

Vvorce. Sentence to annul a Marriage after the Death 0f 799, 
the Parties, for they proceed only pro al 

Anime. Salk. 121. / With Whe 

The Siirituat The Courts of Common Law ſeldom ige ih: is 

Court judges poſe where the Woman foes for a Divorce, et be 

of the Cauſes ſeparate Maintenance in the Eecletiaſties! Cort Aent, 1 

; and as may be obſerved by Hyart's Caſe; who proyM be 

rs af ed a Prohibition at Common Law to the Coo finces, | 


Sftory Cuurt of London, for that be was eee the 


Ch. XXII. Of Divoreei = 
here by his Wife, to be ſeparated. fron bi 


of 


' tic to uſe her fitly. The Court deny'd to 
„een: Vrobibition, and ſaid the Court of the 


e, Urdiuary was the proper Court fof Allowance 
de of Alimony, and may take Order for Separation 
d or Divorce, if ſhe be cruelly uſed. 2 Cro. 364. 
The Cafe of Green was fomerhing harder : 
15 He prayed a Prohibition to the Eccleſiaſtical 
" Court of Salitbury, fot that his Wiſe brd. 
nd lued him there to be feparated from him propre 
be m, and Sentence given for the Husband; 
nd jet he was fore'd to pay all the Cofts for his 
il Wife; and ſhe afterwards appealed, and be- 
„cos tbe Husband would not anſwer the p- 


d; peal againft himſelf, and pay for tranſmitting 
ud de Record, he was excommunicated, and now 


a» pred 2 Prohibition: The Court conceived 
of WW be Ciie to be very hard, that he ſhould be 
ol. a forced to ſpend his Money againſt himſelf, yer 
being alledged the Courſe was fo in the Eg- 
tdliatiicnl Court they did not grant a Probibiti- 
02, but took Time to adviſe, Cro. Car. 16. 


7994 or not, notwithſtanding the Divorce, 


Where Baron and Feme are divorced, where 
le is an Tnheritrix, mean Acts executed ſhall 
ot be reverſed by the Divorce, as Receipt of 
int, Waſte, Prefentment to # Benehce, Giſt 
bf the Goods of the Wife; contrary of Inheri- 
ances, if the Husband had diſcominued or char- 
wen er ths Land. | 9 1 5 


her  - He 


proper ſauitiam; and Setitence given that his 
bool live from Rim, and he thoeld allow 
ker Eve Shil ugs and Sit-Penee Weekly, not- 
wihioding the Husband offered Reconciliati- 
. on, and defired* Cohabitat ion, and proffered Cau- 


Vat mean Afﬀs done by the Baron ſhall land 


Green's Caſe; 


r . . — — o-e 


8 


14 


436 Of Divorce. Ch.XXX1H, 

2 Hie may releale an Obligation due to the 
Wife before Coverture, aſtet a Divorce a H 

Toro; ſo of a Legacy, as was, the Cale 9 

Stephens and Toten. FJ. was divorced fromthe 

Husband Cauſa Adulterii in the Hus band; the 

Wife ſued Srephens in the Spiritual Court for a2 

Legacy gives to her by a Stranger, and heplead- 

| ed the Releaſe made by the Husband after the 
ö n Divorce. Per Curiam This Divorce is not a 
| | diſſolutio a Vinculo Matrimonii, ſo as that any 
of them may marry. again, but it is a Separati- 
(1; | dbu only, and they be not compellable to cula- 
if bit ; but if they will they may, without any 
dh marrying. And in Regard this Separation dues 
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lt! 5 not avoid the Marriage abſolutely, but they! 
1 | remain Man and Wife, the Releaſe by the Hub 


. band was good to extinguiſh the Duty. Andi the 
0 Books which ſpeak that the Feme ſball bave 
her Goods after Divorce, are to be intended d 

an abſolute Divorce ab initio. Cro. El. 908. 
If a Feme poſt annos nubiles, (viz.y at 12 
Years contract Matrimony with A. and after 


{olved, Carnja Pracomratius; by this Divorce 

1 there is a Nullity of the Marriage ab initio; and 
here be, il ſhe bad any Goods or Verſonal Eſtate, f 
N ee. ough h he (: in, for. 110 
5 de the Goods Ought to have the ſame again, for ceſſante cau 
again. ceſſat Effettus. But if he had given or ſold them 
before without Colluſion, then there had bee! 

no Remedy; bur if it were by Colluſion, cbetg 

the Wife might have averred the Collnſion, and 

ſhe may have the Goods, whereof the Propel!) 

may be known either by Detinue, or in Char- 

x cer); and the reſt that lay in Money, and he 
1 like, ſhe may ſue for by the Spiritua! Law, © 
"i in Chancery : And the Reaſon, Dyer 13.4. why 
ſhe ſhall have her Goods again is, dent tag 
: aul 


marry with B. and after that ſhe have paſſed the] 
Age of 16 Years, her Marriage with B. is di- 


"| (XXI. Of D731 


Cave and Conſideration of the Gift of them it 
\(artince, is now defeated; for the Goods were 
given in Advancement of her Marriage. 
the Husband aliens the Land of the Wife, 
ind after they are divorced cauſ Pracontrattu:s 
or any other Cauſe which diffolves'a Vincmo ; 
the Viſe during the Life of the Baron may en- 
ter by the Stat. 32 H. 8. 1 4 | 
baron and Feme purchaſe jointly, and are 
!feifed, the Baron releaſeth, and after they are 
Svorc:d, rhe Feme ſhall Net a Moitty, albeit 
there were not Moieties before the Divorce; 
te the Divorce converted it into Moieties. 


07 Suits after Divorce, Vide Atlions. 


a Man be obliged to a Feme Sole, and af- 
r ſhe marry him, and after ſhe is divorced ; 
he may have an Action aſrerwards which by 

e Marriage was ſuſpended. . 


437 


Baton and Feme are 33 Cauſa and. Feme ſues & 


tur, and after the Feme ſues without the Huſ- £9 
hind for a Defamation; although the Divorce 
ole not the Marriage, yet in Regard the 
feme by the Courſe of the Civil Law may ſue 


zone, in ſuch 4 wp a ae e 127 been 
denied. 95 8 | 


gere and in what Caſes, notwithſtanding a, Di- 
vorce, the Wife ſhall be endowed, or not. 


If Baron and Feme are divorced a dab 
Mtrimonti, Dower ceaſeth, but not a be 
only 2 Menſa & Thoro, 1 Inſt. 3 2. a. Eng 

if 1 Marriage de fatto be voidable by Divorce 
n Reſpect of Tovftrigiliity, Affinity, Precote' 
20, or the like, whereby the Marriage might 


ve been diffolved, and the Parties freed'a Vin - 


Ft 3 culo 


culo NMatrimonii; yet if the Husband die before 


| the Cuſtom of the Manor, durante viduitate. 


| of the Parties, otherwiſe not 5 ang the Iſſue may 


Of Divorce; Cb. NI 


any Diyorce, there nqw becauſe it cannot be a 
voided, this Wife de fatto ſhall be endowed, 
for this is Legitinium Matrimonnen quoad dorem. 
1 Inſt. 33. 4% 1 25 | 
A Woman Copyhoider for Life according to ; 

5 


former Wife of J. F. upon which 5. §. is 
queſtioned for an inceſtuous Marriage, and doc: (0 
Pevance, and is bound not to keep, her Comps- 


takes J. S ro Husband, ſhe being Niece to 1 


ny; and after J. &. dies, this Marriage does not fa 
determine her Eltate, for ſhe was not divorced R 
a Vinculo Matrimonii, — there was Cauſe Ea 
jor it. Hob. Remingtou's Caſe. TI 
Wes x | 206 

ba 


 Pleading. 


In Pleading of a Divorce the Judges coram 911, 
mull be preciſely pleaded, 2 Len p. 179, 171. 


: Divorce ſaall be tried by the Biſhop, and n0: 
per Pais, 7 H. 4. 33. 19 H. 6. 18. 


What Divorce ſhall baftardiſe the Iſſue, or not. 1 


It appears before that ſuch Divorces, which 
diflolve Vinculum Matrimonii, ſhall baſtardiſe 
the Iſſue, if they are executed during the Lives 


not be made a Baftard after their Death: Fo: 
the Divorce in the Spiritual Court is pro peccatt, 
which cannot be after their Death ; and they 
cannot diſinherit an Iſſue there. 

If 4. takes B. to Wife within Age of Con. 
ſent, and after at the Age of Conſent they dl. 


len, 


195 


Cb. XXXIL Of Divorce; 


ent, and marry elſewhere, and have Iſſue. and 
dic, it cannot be examined in the Spiritual Court 
iter, whether they conſented at the Age of 
Conſent before their Diſſent, becauſe. they can- 
not baſtardiſe the Iſſue after their Death; Eu- 
;/-fe/.'s Caſe; and a Prohibition granted our 
of Chancery upon it. | 


And it's a general Rule, that after their Death | 


the $p1rirual Court cannot examine any Matter 
to baitardiſe the Iſſue. If two are divorced for 
Cu ſangutuity, if they were ignorant of the Con- 
{oguinity, the Iſſue ſhall be Legitimate. 1 Roll. 
N 212. But ſee the Caſe of Pride, v. the 
Ez of Bath and Mountague, where it was held, 
That the Rule that a Perſon ſhall not be baſtar- 
id after his Death is true only in the Caſe of 
baſtard Eigne and Malier puiſne. Salk. 120. 
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C A p. I., 7% % & 
ene Jal 
Offences again the Seat conceraing EE 
Women, 3 as 
Action on the Statute of 5 Eliz. c. 9. againſt the £ 
Huthaud and Wife for the Wi ife's not appearing 
ad Teſtificandum, aud the Declaration f 105 
lygamy againſt Stat. 1 Jac. c. 11. Of ſtealing 
of Women, &c. Conſtruction of the ſaid Sta- Ny 
tute, and of the Stat. 39 Eliz. c. 8. Of Rage. It 
Baron and Feme indified of Perjury. fore "= 
r 
mation againſt a Fem: Covert for ſelling Fi, - 
In all & atutes which provide for attual Wrong, 7 
Femes Covrrts 6 40 be intended Wit her them, * 
jhal 
Upon the Stat. Brovght an Action ſur Stat. 5 El. c. 9. 4. able 
5 Kl. c. 9. for T. gain! H. and his Wife for Pu Penalty ot. 
101. given by the ſaid Statute againſt him, who vorc 
was ſerved with Proceſs ad Teſtificaudum, G, 
and doth not appear, not having any Impedi- Wl of < 
ment, Cc. And ſhewed that Proceſs was ſerved 4 
upon the Defendant's Wife, and ſufficient Char- ar 
ges, having Regard to her Degree and Diſtance was | 
of the Place, © . tendered to her, and yet be Try 
did not appear. Verdict pro Oner*. Moved in Wil »:, 
Arreſt of Judgment. 1. Becauſe the Plaintiſt in WW ©, 
ſetting forth be was damaged for the not Ap- BW /-:- 
pearance of the Wife, and has not ſhe wu bow Wil Pere 
damnified. Reſpond', 'T ho” the Party be not at ſro; 
all damnified, yet the Penalty is ſorfeited. 2A WM::) 
Feme Covert is not within the ſaid Statute, for WM :! - (- 
no Mention is made of 2 Feme Covert. Rejront i ric) 
Femes Covert are within the ſaid Statute, 0% ne 5; 
therwiſe it would. bg a grand Miſchief, {or e C. 
may be the only Witneſs. 3. The an! on WES 


by 


Ch. XXXIII. concerning Nomen. 
| i, that the Plaintiff tendered the Charges to 
the ite, where he ought to have tendered the 
unte the Husband. Reſpond'. The Wie ought 
ad therefore the Tender ought ta be 
8 to her: And Judgment pro Quer.. 1 Leon. 122. 
Hviithlom and 1 Mejme Caſe. Cro, 4 


the Nr | EY 4 

0 Potygany. 

0 

g Per Hat. 1 Fac. c. 11. If any Perſon of 
ta- erſons within his Majelty' 3 Dominions of Eng- 
Fe, end Wales, being married, do marry any 
"> 


lerlon or Perſons, the former Wife being alive, 
that then every ſuch Offence ſhall be Felony, 
ind the Perſon or Perſons fo oftending, ſhall 
fer Death, as in Caſes of Felony. But this Act 
a not extend to Husband or Wife, being 


2 ablent ſeven Years from the other beyond tbe 
d Nor ſhall it extend to any Perſon di- 
vno orced at the Time of ſuch Marriage in the Spi- 
Cc. in Court, nor to Marriage within the Age 
edi- Wl of Conſent. 
we as to a Woman being diyorced, and then 
hel- ranying again. It was one Porter's Caſe: R. 
ce see fully eſpouſed to one Porter, and had ſu- 
(oe eds Divorce proprer Sævitiam, and it was Separa- 
d i: "u 1 Meuſa & Thoro, but no Word of Diwardi- 
& in Wi «14+ ly the better Opinion ſhe'is within the 
Ap- Ficviſo, 20d that it was not Helony ; but it ap- 
bow peared by the Canons that fuch Perſons, as are 
ot 3 enen ed Menſa © Thoro, may not marry again; 
1 K jd | Las clearly agreed by the Civilians, that 
) for econd Marriage Was unlawful, and that ſhe 
ond. note de in Danger of the Statute ; but it was 
„ 0 i" idjuiged there; But in my Lord Ro bes 
be Cale it was che Opinion, that they might mar- 
ation 


Masa. Cro, Car. 461. Porter 5 Caſe. 


One 


Offences ngainſithe Statutes Ch. XXXIII. 
One Williams was indicted at Briſtol upon the 
Stat. 1 Fac. 11. for having two Wiyes, and up- 
on Not guilty, a ſpecial Verdict was found that 
the ſaid Hilliams married one Wife, and wa | 
aftervꝰards divorced from her Cauſa Adulteri;, 
and afterwards married the other; and if that 
were within the Proviſo of that Stat. which pro- 
vides for thoſe who are divorced, was the (ue 
tion. And it was reſolved without Argumert by WW 5; 
Bramfione Chief Juſtice, and Heath, (ceteris al- Wil 


ſentibus) that it is within the Proviſo, for the Wl 7 


Statute ſpeaks generally of Divorces, and it is 
Penal Law : And Heath ſaid that by the Law of 
Holy Church the Parties divorced Cauſa Adul- 
terii might. marry ; and he cited Pozter's Cale, 
who was divorced Cauſa Sevitia, and ſaid it 
was reſolved that that was not within the Pri 
vi, becauls only a Divorce a Cohabitatione, 
and a Temporal Separation till the Anger pa 
But here it is a Vinculo Matrimonti ; (in which 
laſt he was much miſtaken.) March Rep. 101. 
One was indifted of Felony upon the Stat. 
1 Jac. c. 11. for having of two Wives; and 
the Evidence was, that he eſpouſed one beyord 


the Scas, and another here; and the Court wall thc; 
of Opinion that he was not within the Statut e! 
Ouære, If the fecond Eſpouſals were beyond tbe gn! 
Seas, for that makes the Offence, and cannot node: 
here be tried. Sid. 171. M pon! 
Counſel on 1 Fac. c. 11. prayed Stay of e 
ceſs upon the Recognizance of the Profecuror i Com 
who was bound over by Judge Archer Judge; ; 
Aſſize in Cornwall, to proſecute the Defencaniic were 
for having two Wives ; in Regard being taco: cr 
in Corawal/ muſt be tried there, and that there b,. 
fore it might be ſaved. But per Curiam: IMEI 
being an Affirmative Statute, doth not take aW11ve” 


tb 


L. wn. concerning Women: 443 
e tte Tua by the Common Law where the Of. 
-en 1/45 committed: And agreed to fave the 

at Recoprizance. Pexge® and Nr. Eaton's Caſe, 
MEAT TOs 


i, ip ? | 

at Of Stealing Wives, 

7 x 2 x 
je- information was exhibited in the Name of 


by WW % Faußbaw (Clerk of the Crown, and fo 
al- Noni Purpoſe, Attorney for the King) againſt 
the end others, for taking and marrying the folg 
beer and Heir apparent of T. of Kent, 
r of BW without the Aſſent, and againſt the Will of the 
u- ker; and this was an Information for Of- 
trce at Common Law: And. the Evidence 
wa, that 7, was oſtentimes at her Father's 
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Pi» WY Houſe, and in her Company; and there he ſe- 
089, cretiy contrafts himſelf to his Daughter, ſhe | 
pall. ing {iitcen Years of Age; and by Appoint- 
bick WW nent beten him and his Daughter left her Fa- 
21. bers Houſe, and met T. who came with Hors 
Seat, BM {os ondon to Kent, and brought the Daugh- 
and Wi ic: to London, and there were married. And 
ror peace Evidence the Jury at the Bar found 


tae g9i!lty, The Caule being proſecuted by 

tie Father and Mother, who gave Evidence 

ant them, they prayed * might be 

noderated, and were diſcharged out of Priſon 

won Bail. And all agreed that this was an Of- 

mce puniſhable by Fine and Impriſonment at 

Common Law, Sid. 387. The King againſt Ti- 

tus; and the Statutes 4 & 5 P. & M & 3 H. 7: 

were but Aggravation of Puniſhment, and da 7,,, Tease 

« c:cate any. Offence originally. 2 Keb. 43 2. Impriſonment 
by 11:2 4 & 5,0f Ph. & M c..1, No Perſon for taking a 

bl take or convey, or cauſe to be taken and Fae under 


Bvey'd. away; any Maid or Woman Child w"_ _ 
: | within 


444 Offences ngainſithe Statuter Cb. XXVII. 


within the Age of ſixteen Veats, out of or (rom 


the Poſſeſſion, and againſt the Wilt of the Fa. 


ther or Mother of ſuch a Child; or out of and 
ſrom the Poſſeſſion, and againſt the Will of 
foch Perſon or Perſons, as then ſhall happen to 


have by any lawful Ways or Means, the Order, 


Educatjon, or Government of ſuch Maiden, . 
Woman Child, on Pain of Imptilonment, «« 
Te, Dr, ot Yo vn 

we Tears Im- That whoever fhall take away and defloyr 
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priſarnent for ach, Woman Child, or by ſecret Letters, Wel. 
lying with ber, | K | . * 
| fages, or otherwiſe, contract Matrimony with 


or marryin : e 1 3 

ih pa © ſach Maiden or Woman Child, without the 
| ſuffer five Years Imprifonment, &. 

If ie conſent Tf fuch Child ſhall be above the 185 of twelve 

the Lenis eo Years and under hxteen, and conſent to any 


#9 the wext fuch Contract of Matrimony ; the next of Kin 


* to whom her Inheritance ſhoyld come, ſhall 
| enjoy it during her Life; after her Deceaſe, it 
may come to her Iſſue, but never to the Man 

that married her. . 


Tome jade: Nuſtian the Father, and Baſtian the Son, were 


per the alote- indicted upon this Statute, for taking of one M. 


out of the Cuſtody of Coretier her Guardian, 
and marrying her to the faid Baſtian the Son 
fe being under the Age of ſixteen Years, againſt 
the Will of the ſaid Coretier her Guardian, and 


contrary to the Statute : On a Trial at Bar — 


ad Statute. 


B. R it appeared upon the Evidence, that“ 


the Father of the Infant, being an Ale: houſe. 
keeper and Freeman of London, made his Wit 


and deviſed the Cuſtody of his faid Daughter 


to the ſaid Coret ter, and died; ſhe being then 
in the Country: That the ſaid Coretier obtain d 
a Wal rant from the Mayor of London to take het 


into hi Cuſtody, and ſhe was taken thereupon, 
but 


Conſent of the Father, Guardian, Cc. ſhall 


Ch, XIII. concerning Nomen. \ 445 
dog :elcved ; and he afterwards obtained a War- 22 
age from the Chief Juſtice, and took her, ſhe 

being before married to the ſaid Baſtian the Son. 

{: was reſolved by the Court, that the Defen- 

ns could: not be found guilty upon this In- 7** _ 
actment, becauſe the Infant was not in the * 1 Poſ- 
„eon of the {aid Coretier, as the Indictment ſeſion of the 
obe es; for the Father being a Freeman of Guardian. : 
11:44, that Deviſe as to his Daughter, (ſcilt) Freeman can f 
e Dinoktion of her Perſon, was void, and 3 the Ca 
c alanc remained in the Cuſtody of the Mayor (% 
de {01470 remained IN TRE * vor CIA. 

and Aulormen of London by the Cuſtom, and 

the Judictment ought to have been for taking 

her out of their Cuſtody. S:condly, that this The Infant, F 
being a Penal Law, the Perſon of the Infant ast % int 


x : I Pofſeſſ:- 
zugeht to be in the actual Cuſtody. of him or ay 7 415. 


en, in whom the Indictment ſuppoſes the 4;2w. 


Right. Thirdly, That he, out of whoſe Poſſel- The Perſon 
hoo ſhe is ſuppoſed to be taken, ought to have /rom whomibe 
tz mere Right, becauſe the Statute ſays, from 2 
be Pafl. | , 
the lolſeſſon of ſuch Perſon and Perſons, as ſhall , lawful 
by anv lawful Ways and Mears have the Cu- Guardian, or 
toly, c. Otherwile tis not an Offence againſt is no Offence 
that Statute, And another Indictment might 9897/7 be 
ve been prefert'd, for taking her out of the yy 
Prion of her lawful Guardians: And the 
(ultom of London concerning Orphans is ſaved. 
lex vel, Baſtian the Father and Baſtian the 
don. .\:derfin 362. | * uf 

{1/0004 was committed to Newgate by the One committed 
Cour of Orphans, for marrying an Orphan t Newgate 
hon their Licence, and refuling to pay a fer marrying 
ue of 40 l. impoſed upon him for his Offence, * 
T0 give Security; and it was ſkewn on the 
Heturnofthe Habeas Corpus into B. R. That the 
Ciphan's Portion amounted to 800 4. It was te- 
az all the Court of King's Bench, that he 

| ff 5 ſhould 
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It is not mate- 
rial whether 
the Offender be 
a Freeman or 
Not. 


Or whether the 
Marriage be in 
London or 4 


foreign County. 


Inticing a 
young Heir to 
marry bis Ki- 
fler when he 


vas drunk. 


OF-nces againſt the Statates Cb. XXII. 
fhould be remanded; and that it is not materi 
whether the Offender be a Freeman! or not, of 
whether the Marriage were in London, or à ſo- 
reign County'; and that the Cover of Orphan 
might have à Raviſhment de Gard in whatever 
County the Orphan was; but held that they 
could not award Proceſs into a foreign County, 
They held alſo that the Fine of 40 J. was not 
unreaſonable; but in regard there was no Dil. 
paragement by the Marriape, it was propounded 
by the Court, that upon Harwood's Submiſſion, 
the Court of Orphans would do well to remit 
1 Nut. me an, 
One was fined for inveigling” che Son and 
Heir of I. S being but Seventeen, to ierry his 
Sifter when he was drunk, Cro. Ci. 55 7. 


Off-tcer againſt Penal Laws. 


Ta the Time of K. Chavles J. che Lady Fal. 
wood,” Roger Fullwoood, and divers others, were 


indicted in the County of Sxrrey, that wheres 


Sarah Cock was a Maid who had a Portion of 


1300 J. the ſaid Roger, by Procurement of the 
Lady, at the Pariſh of St. Saviour, violent'y, 
and with Force, and againſt the Wilt of the fal 


Farah, took and carried the ſaid Sarah to S. U 


Viour's, and there married her against the Form 


of the Statute. They plead not guiky. 14% 


ſaid Roger Ful/wood, R. B. and J. H. were it 


dicted in the County of Middieſeæ, de eo quod 


the ſaid Sarah having a Portion of 1300 fee 
Lucre of the Gain of the ſaid Portion, they toor 


her at IV. in Com. Mind“ againſt her Wilt, ard 


carried her to St. Saviour's in Surrey, and there 
che ſaid Roger married the faid Sarah contre fer 
wan Staruti; and à Copy of the Indictment if 
7 A 


2 Mids 


Ii. 
Mia 
dete: 
de 171 
Stat u 


| 1nd t 


ties, 
Parts. 
Per 
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cewwee 
Lie; 
upon, 
taking 
Vas (T7 
dan 
ore r 
That 
her \\/ 
yet it 
this w 
Wis in 
tlie: 
and i 
Wis gi 
114 
Sarge s 
Wing 
Was the 
was {e; 
And tt 
ougt;r n 
n che 
2 
Went 171 
H. d. 
Ind Dt 


% XXIII. concerning Nome. J 
Jm was allowed them. It was in this Caſe 
teed. that the Taking of a Woman, unleſs the 
be 1:1rr1ed or defiled, is not Felony within the 
bratate; and if the Taking of ſuch a Woman, 
| 1nd the Marrying or Defiling be in ſeveral Coun- 
ties, it is Felony compounded of all the three 
jar:;, as Stroke and Death are bur one Murder. 
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„ Cuame Altho it had been objected, that Bil. 
was an obſolete Statute, yet they were de- 160 
ce,ved, for the Statute is good, and of good 1 | 
Cie; but many had not been executed there- KAI 
pon, becauſe they bad their Clergy : For the 11 
bing whereof away, the Stat. 39 Elix. cap. 8. . 
vet made. And whereas it was pretended, that Wl 
dan was married with her Conſent, and there- 110 
de not within the Statute; the Court ſaid, bi) 
Thar the Taking being unlawful, and againſt WH 
ber wi, tho? the Marriage was with her Will, Ml 
yet it is Felony within the Statute: And altho” 11 
this was not a Marriage de jure, becauſe ſhe 1410 
ws in ſuch Fear that ſhe knew not what ſhe 1410 
nmlvered or did; yet it is a Marriage de facto, 110 
inc 1s Folony within the Statute; and Judgment M 
v4 given that they ſhould be hanged. 1% 
1 H. 3. Rot. 14. inter placita Regis: Henry | il 
Karger and Philip Sturges were indicted for” 10 
ug one Agnes Hobſon againſt her Will, who 1 
rast Daughter and Heir of John Hobſon, who 10 
vs ele of Lands of 20 J. per Adunum Value. l 
dach they pleaded to the Indictment, that they | 1 bl. 
Rpt not to anſwer pro eo quod non Mentionatur 1 


che laid Indictment, quod ceperunt ad inten- 
m1 n aritandi dittam Agnetem vel ad profli- 
nn, Cy, and they were diſcharged. 

% 4 P. & M. Rot. 10. Roger Tompſon 
Nu e, Rewley were indicted pro e quod Fe- 
"we ceperant Margaretam Burton & Marge: 

renn 


Stat. P. and 
M. explained. 


Offences againſt the Statutes Ch. XXIII. 
ream Burton, Daughters and Coheirs of Roger 
Hurton deccaſed, and againſt their Wills, C... 
And they pleaded: they ought not to anſwer to 


the laid Indictment, pro eo quod non apparet in {if 
quo loco nec quomodo they took the faid Daugh- F 
ters, and pro e quod uon mentionatur in dilly and 
IH umemto, that the ſaid Roger or Peter mat ger 
ried or deſiled the ſaid Margaret or Margery, il. that 
alergut fans Jour, — 
ITbo' the Words in the pur vie w of the Stature A 
of P. and A. ſeem to be general, and to extend the 
to all Women unlawfully taken againſt their mad; 
Wills; yet conſidering that the Preamble of the 12K 
Statute cannot be conceived to be idle, it my? Fe 
be intended to reſtrain the Purview to the par- charg 
ticu'/ar Caſes in the Preamble mentioned, (viz.) i Init 
that they ſhall be Maids, Widows or Wives, their w 
Subſtance in Lands or Goods, or otherwiſe Heir Stat. e 
apparent, that the Motive be Lucre, and the End merry 
to be married or defiled, and the Purview is what oe 
Perſon or Perſons ſhould ſteal away a Woman to be: 
( againſt her Wil! unlawſully : This Word ried M 
(ſo) did bind up the Preamble to the Purview, ſtraint 
Cro. Car. 454, 455) 492- thit T 


In Fuduood's Caſe, divers W itneff. proved ito bir 


that ſhe was willing to marry him, ard appoints ente 
ed 2 Taylor to make ber a Gown, and was found (obtri. 
in Bed with him: But ſhe made Oath that ſhe Conſen 
did it for ſear of his Threats, and that ſhe knew der tha 
rot what ſhe did. It was not expreſſed in the bent e 
Indictment that they took her ea intention to WM (fe tat 
marry or defite her, as in the Cale of 31 H. 6 Fore » 

but the Court reſolved it was good; for in fe- execute 
gard it appears apparently by the Indictment . 
that they took her & abduxerunt for Lucre, 39 Yet he k 
the ſame Day marzied her, that ſhews the Cap. ben +; 
tion to be with an latent to marry her and 4 4. 


3 there 


©); xxIIi. coe Nn: © 4249 
eie be no ſuch Words in the Statuts as cn 


j , , : * 
teil{1 047. 


formation for Recuſuncy). Vide ſapra Tit. 
ſaformnt ion: e eee 
A. ſteals his Wife againſt ber Friends Conſent, 
ng after ſues in Equity for her Portion ; but de- 
ed Relief by Egerton Chancellor, who faid, He 
ii {1 e the Floh, let him provide Bread how 
 :-:;. b- ſhall have no Relief in Equity, 
; Nute; By the expreſs Purview of this Statute 
me Acceffary, or both, before and after, are 
made rincipals, as the Receivers of the Woman, 
i 2 C9. 20, 21. kl ol 3 
:m2 Coverts, Keepers of Gaols, ſhall be 
hargcable in Debt for the Eſcape of a Priſoner, 
alt. 382. and fo Infants. A 
Heben talen Was indicted, with others, upon the Marrying an 
Star. of the 3 H. J. c. 4. for forcibly taking and Pings ON 
wert ing Mrs. Pleaſant Rawlins an Heireſs ; it 2 hem tho 
ip522red that he had procured her and her Aunt tion, Felonys 
be arteſted in a ſham Action, and that he mar- 
eq Mrs, Rawlins while ſhe was under that Re- 
rain» It was prov'd alſo that ſhe had, before 
n Time, expreſſed herſelf deſirous of marry- 
hg him, and at the Time of the Marriage con- 
ſented to it; yer ſeeing the was net privy to the 
Contrivance bf the Arreſt, or met him then by 
Corſent, but he marry'd her when ſhe was un- 
der that Force; the Court held that her ſubſe- 
ent Conſerit was not to be regarded, and that 
e Marriape ſhould be taken to be che Effect of 
erco; and accordingly he was condemn'd and 
weeuted, And it was ſaid further, that a'tho* 
0217122 had known nothing of the firſt Force, 
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od erte knowing her to be under that Reſtraint 
.es e marry'd her, was nevertheleſs guilty, 
nd 6 Med. 101. . * Aus 
ete | 2 Rape. 
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4% Offences againſt the Statutes Ch. un. 
Rape. 


A Man of 6o Years of Age, who had a Wie, 
Was arraigned at Newgate, 22 Fac. of the Rape 
of a Girl then of the Age of 7 Years, and no 
more, by the apparent Evidence of divers Wo. 
men, and the Surgeon, and the Damfel herſcif; 
and he was hanged. Dyer 304. in Margin. 

An Attempt upon a Woman, without aus! 


What amounts 


to Rafe. Penetration and Emiſſion, cannot amount «2 a 
Rape. 3 Lust. 60, | 

Conſent ob- This Offence is not mitigated by ſhewing the 

tain d by Woman at length yielded to the Violence, if her 


Threats wil Conſent proceeded from Fear of Death or Du- 


—— reſs, c. Nor will it excuſe the Offender, that 
ſhe conſented after che Fact. Dalton, cap. 119. 
Complaint And it is not material whether ſhe conceive 
ou2ht to be or not, as was the od Opinion: It is held to be 
made in rea. a {trong Preſumption againſt the Woman, if ſhe 


l ren make no Complaint in a reafonable Time; but 


ſhe eas his 
Honcubine. 


2 good Plea in an Appeal of Rape, to ſay that 
None ſhe cas heſore the Rape fuppo 


$'d ſhe was his Concubine, 


a comme. Dalton, cat. 118. But it will not avail to fay 

Whore. r 7 ; 
ſhe was a common Whore, 

Rape to lie By the 18 Eliz. cap. 7. It is enacted, that 


ith a Girl whoever ſhall unlawfully and carnally know 2 


ander ten, tho Woman Child under the Age of ten Years, fball | 
Joe corjerts- ſutfer as a Felon without Benefit of Clergy; and 


that whether ſuch Child conſent or not. 
A! au bo aſſiſt 
are Principal: Men or Women; aud my Lord Audley was con- 
Lord Audley qemn'd and executed, for aſfiſting his Servant to 
neee, e . W 

commit a. Rape upon the Body of his own Wiſe, 


V 4 
ajiſting one te | , KB . 
yaviſh bis and the Lady was admitted an Evidence of the 


Fach. Fact againſt him. Lide my Lord Audle)s Trial. 


Far- 


* 


this will not conclude her. It has been allcw'd 


Al who afliſt are deem'd Principals, whether 


110 
Cour 
Jord. 
{1 
Tg 
our fe 
takin, 
Mrs, 
fort t 
Good 
why \ 
tonnd 
For 
Y'ron; 
I" the: 
tua] 
lunes f 


4 


XXIII. concerning Nomen. ASY 


Perjury. 


1 Baron oy Feme convicted of 3 ſhe 

7 only was taken ; and- Counſel pray'd that ſhe 

might ay till the Baron comes in to receive 

league nt together ; which the Court deny'd, 

an the Indictmient was joint, which was well 

nough : So of the Iſſue jointly taken, 1 Keb. 
The King and Chedwick. 

10 mation was brought againſt a Feme Co- 
ert for ſelling Fiſh, Tui ſden, notwithſtanding 
Hol, Moor and Hufſey's Cale, conceiv'd this lay 
nat 2069 her, but againſt the Husband alone, 
; Co. 64. being his Contract; to which the 

n inclih 'd. 2 Keb. 634. The King * 
Sar aan, 

M. 24 Gar, 2. B. R. The King againſt Storey © 
e Court fined him 100 J. and Good Beha vi- 
our for five Years, on Information tor deceitful 
atis away, out of her Mother's Cuſlody, 
rs, Gilbourne, under 16 Years old, with In- 

ant o marry her, and well; Geery 50 l. and 
Good Behaviour for a Veaf; Lenthall 40 Marks 
who were Women guilty of the Exploit, an 
lonnd guilty only of the Deceit. 3 Keb. 101. 

For all Statütes which provide for actual 
Vrong, 2 Feme Covert ſhall be intended with- 
then. 9 H. 8. 6. If a Femme Covert make 
Wy © Difſcifin with Fotce, ſhe ſhall be impri- 
er H. 4. 7-6 


er- | 4 2 Precedents, 


Precedents. 


—_ — . 


Debt uon an Obligation made to n Feme 


Sole and another, the Wife of B. v. 


aud the Hutbond diſſeuts from the 


Obligation, and the other Oligce | 


brings the Attion. 


Eaſter, 28 Eliz. Roll 112. 
i J. B. was ſummon'd to anſwer S C. 


of 2a Plea that he render her 40 1, 


which he owes her, and unjuſtly de- 


tains, Cc. and whereupon, &c. ſhe ſays, That 
whereas the aforeſaid 7. (ſuch a Day and Year) 


at A. by his certain Writing obligatory acknow- 


tedged himlelf to be held to the fame &. and 


H. at that Time Wife of B. J. in the aforefaid | 


40 J. to be paid to the ſaid S. and H. at ſuch 
a Feaſt then next following; and the sforefa:d 


B. aſter the making the aforeſaid Writing, and 


before the Day of fuing out the original Writ cl 


the ſaid S. having Notice that the aforeſaid 7. | 


by the fame Writing was held and firmly bound 
to the aforeſaid S. and I then and yet the 
Wife of him B. in the aforeſaid 40 J. from the 
faid Writing after the {aid Notice, and before 
the Day of ſuing the original Writ of the (519 
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ioreſa 
ter the 
and Ag 
aoreſz; 


bbs * 


| Precedents. 
% wit, fuch a Day and Year at A. aforeſaid, 
io:iced, and the Writing aforeſaid then «s 
de D-<d"of the aforefaid H. to accept utter- 


+125 requeſted, the faid 40 J. to them S. and 
* iefore the aforeſaid Refuſal of the ſaid B. 
3; to the ſame &. after the Refuſal of the fame 
B. hach not paid hut, Go ͤ + : 


| 
| 
7 
| 


Eaſter, 33 Elix. Roll 1940. 


Cabriel Child, aud Agnes his Miß, who was 
lie of Thomas Henerey, Demand 
t Eliz. Coningky Widow, and Henry 


tHenerey, the third Pare of two Meſſuages, 
wh their Appurtenances in R. as her Dower 


of the Endowment of the faid T. H. her 
Huihand, _ 


and the aforeſaid Eliz. and Henry, by J. R. 
tir Attorney, come and fay, that the afore- 
aid Goliel and Agnes, Dower of ſaid Agnes, 
the Tenements aforeſaid, with the Appurte- 
132525 thereof, & c. of the Endowing of the 
Soielatd T. formerly her Husband, ought not 
to have, becauſe they ſay that the aforeſaid 
J. in his Life was ſeiſed of the Tenements 
:orelaid, with the Appurtenances, in his De- 
melne as of Fee; which Tenements, with the 
appurtenances are, and from the Time of the 
Death of the aforeſaid T. were of the clear 
year'y Value of 12 J. beyond all Charges and 


eps; and the ſaid T. ſo of the Tenements 


torelaid, in Form aforeſaid, being ſeiſed at R. 
iforelaid, marry'd the aforeſaid Agues ; and af- 
2: 152 Marriage celebrated between them, 7. 
and Angus, to wit, ſuch a Day and Year at R. 
atoreſ4id, made his Laſt Will in Writing, and by 

88 3 e 


, reluled ; nevertheleſs the ſaid 7. tho' often- 


of ber Dower, 
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Bar that her 
former Huſ- 
band, &c. 
granted a 
yearly Rent of 
20 |, to the 
Demandant, 
in Sat ifaction 
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FReplicationn 
De Deman- 
Aants ſay, that 
ihe Miſe did 
not gree 30 
Accep?. 


Precedents. 
the ſame Will deviſed to the aforeſaid Ane. 
then his Wife, an annual Rent of 20 J. ;fſuing, 
c. to be receiv'd. out of all the Lands and 
Tenements of the faid T. in the Pariſh of R 
and 7. aforeſaid, by two half-yearly Payment: 
che firſt Payment thereof to begin at the End 
of the firſt fix Months next after the Deceaſ 


of the ſame T. and fo in every half Year du- 


rivg the natural Life of the faid Agnes, in ful 
Satisfaction of the whole Dower of the fa 
Agnes, to her of the Lands and Tenements of 
the faid 7. happening, and afterwards at 4. 
a foreſaid died, of the Lands and Tene mant 
aforeſaid, with the Appurtenances in Form 4- 
foreſaid ſeiſed; after whoſe Death, and before 
the ſuing the Writ aforeſaid, to wit, fuch : 
Day and Year, the ſaid Agnes, at R. 2forefaid, 
whilſt ſhe was ſole, the aforefaid yearly Rent 
20 J. in full Satisfaction of the whole Dowe: 
of the faid Agnet of the Tenements aforeſaid, 
with the Appurtenances happenivg, agreed to 
accept; and this they are ready to aver ; where 
fore they pray judgment, whether the afore- I 
faid Gabriel and Ages ought to have the N 
Dower of the laid Agnes of the Lenemen“ 
aforeſaid, with the Appurtenances of which, 
Cc. of the Endowment of the aforeſaid T. hcr 
former Husband, &c. . 
And the aforeſaid G. and A. ſay, that they, 
by any Thing before alledg'd from the Dowe! 
of the ſaid Agzes of the Tenements aforelaic, | 
with the Appurtenances whereof, Cc, oug!. 
not to be precluded, becauſe they fay that the 
ſaid Agnes, vrhilſt fhe was ſole, did not agree 
to accept the aforeſaid annual Rent of 207. , 
full Satisfaction of the whole Dower of the fad 
Agnes, happening to the ſaid Agnes of the le. 
nements aforeſaid, with the Appurtenances, 25 


ebe 


2 
* 
8 
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Precedents: | 
the aforeſaid E. and H. have abovealiedg'd ; and 
eus they pray may be inquired by the Cout- 
irs, Cc. 4 Co. Vernon's Caſe; it is adjudg'd, 
% this Bar is good, and within the Equity of 
e Stacute of 27 H. 8. Of Foinures,  - 


Connt in Dower. 


A ho was the Wife of R. D. by A. D. 
*- her Attorney demands againſt J. D. a 
:;r4 Tart of the Manors of O. and N. with 
the Appurtenances, and of ten Meſſuages, ten 
1 ofrs, ninety Acres of Land, with the Appur- 
renznces in C. as the Dower of the ſaid A. of 
the Endowment of the aforeſaid R. formerly 
ger Husband, end whereof ſhe hath nothing, 


Av; 
L 8 ; | 
Pha N'unque ſeiſie que Dower. 


and the aforeſaid J. by his Attor- 
ney, comes and ſays, that the aforeſaid A. het 


Tower of the Tenements aforeſaid, whereof, 


c. againſt him ought not to have, becauſe 
he ſays that the aforeſaid R. D. formerly the 
Hutband of the faid A. of whoſe Endowment, 
>: neither on the Day on which he the ſaid 
marry'd her the ſaid A. nor ever afterwards 
was leiſed of the Tenements, with the Appur- 
cenances whereof, &c. of ſuch an Eſtate, fo 
that the ſame 4. he could thereof endow ; and 
of this he puts himſelf upon the Country; and 
the aforefaid A. likewiſe ; therefore, &c. 


» 


Ggo4 *, 0 
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Plea E of Fri Heceptames of 4 an Anvvity in a 


Traum 


fadtioa of Dower. 


nd the aforeſaid 7. by — — his Attor, 
ney, comes and ſays, that the aforeſaid A. her 
Dower of the Tenements aforeſaid, with the 
Appurtenances of the Endowment of the afore- 


ſaid . H. formerly her Husþand, ought not to 


have, becauſe he ſays, that long | before. the 


Time of ſuing out the Originat Writ of che 


ſaid A. to wit, (ſuch a Day and Year) at J. 
the aforeſaid J. aſſigned to the aforeſaid A. ar 
Annuity or yearly Rent of fix Pounds of lay- 
fol Money of Great Britain, iſſuing out of all 
the Lands and Tenements aforeſaid, with the 
Appurtenances; To have and to hold to the 
fime A. for the Term of her Life, in the Name 
of her Dower, iſſuing out of all the Lands and 
Tenements aforeſaid that belonged to the afore- 
faid J. H. formerly her Husband, Oc. Which 
Rent of ſix Pounds the aforeſaid A. accepted 
in full Satisfaction of her whole Dower of all 


the Lands and Tenements aforelaid that be- 


longed to the aforeſaid J. to her happening. 
And this, &c. Wherefore he prays Judgment 
if the aforeſaid A. her Dower of the Tene- 
ments aforeſaid, with the Appurtenances, ought 
10 have, Cc. 


Replication that foe did not accept. 


And the aforeſaid 4. ſays, That ſhe, by any 
Thing before alledg'd of hn Dower aforctaic, 


- ought not to be precluded, becauſe proteſting 


thar ſhe did not accept th@aforeſaid Annuity, r 


yearly Rent of lix Pounds of lawful Money of 
Berta. 


mes 


(80 311 
Cpht 


6 


Precedents. 


Heat Britain, in fall Satisfaction of her whole 


D:wer of all the Lands- and Tenements afore- 
hid, with the Apputtenances tha: belonged to 

vc aforeſaid J. H. happening to her as the 
ord aid J. above hath alledged; The fame 
A. \ays that the aforeſaid . did not afſign to 


\.; the ſaid 4. the aforeſaid Annuity or year- 


Kent of Six Pounds of lawful Money of 
C Britain, iſſuing out of the Tenements a- 


4reaid with the Appurtenances, to have and 


o hold to the ſame 4. for the Term of her 


Life in the Name of Dower of all the Lands 


aud Tenements aforeſaid, that belonged to the 
orelaid J. H. formerly her Husband, &c. as 
the {aid F. hath above alledged ; and this ſhe 
s ready to aver. Wherefore ſhe prays Judg- 
ment, and that ſhe of the Tenements afore- 
ad with the Appurtenances may be endowed, 
"of 


And the aforeſaid J. as before ſays, That 


th : : +foreſaid J. aſſigned to the aforeſaid A. the 


relaid Annuity or yearly Rent of Six Pounds, 
ſuing out of the Tenements aforeſaid with 
the © Appurtenances, to have and to hold to the 
ame 4. for the Term of her Life, in the Name 
ber Dower of all the Lands and Tenemenrs 


:-reſa;d, that belonged to the afareſaid J. H. 


formerly her Husband, as the ſaid J. hath a- 


dee alledged. And of this he puts bimſelf 


pon the Countty, Oc. 


Plea Elopement. 


\ri the aforeſaid A. by - his Attorney 


comes and ſays that the aforeſaid K. her Dower 
che Tenements aforeſaid, with the Appur- 


enances of the Endowment of the aforefaid 7. 
vat not 20 have, becauſe he ſays that the a- 
forc ſaid 
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DPrecedents. 


wit, (ſuch a Day and Year) at V in the Conn. 


ty of . of her on Choice left the aforefaid 


J. her Husband, and from him went a] àũ7 


and cloped with one 7. W and with the ime 


T. M. at RK. in the County of I. aforeſeid, 
in Adultery continued during the whole Life 
of bim J. in no wiſe reconciled to the 4. 
foreſaid J. her Husband, in the Life of him 
the ſaid J. and of this, cc. Wherefore, &c. 


iſ her Dower of the Tenements aforeſaid with 


the Appurtenances of the Endowment, G. 
in this Behalf ſhe ought to have, Cc. 
And the aforeſaid K. ſays that ſbe by any 
Thing before alledged from her Dower afore- 
faid of the ſame Tenements, with the Ap- 
urtenances of the Endowment of the afore- 
Faid J. formerly her Husband, againſt the + 
ſoreſaic! 4, ought not to be precluded, becaule 


ſhe ſays that ſhe in the Life of the aforeſaid J. 


did not leave him J. her Husband, nor from 
him went away with the aforeſaid T. nor 
ſtaid with him in Adultery, as the aforeſaid 4, 


| hath above alledged. And this ſhe prays may 


be enquired by the Country, &c. 


Bar by the Acceptance of a Jointure with a Re 
_ ral of the Statute of 27 H. 8. 


Ard the aforeſaid 7 H. by - --'» bis Attor- 
ney, comes and ſays that the aforeſaid R. and 
D. the Dower of the ſaid D. of the Tene- 
ments aforcſaid with the Appurtenances where- 
of, &c. of the Endowment of the aforeſaid Y. 
formerly her Husband, &. ought not to babe, 
becauſe he ſays that in a Statute in a Pariit- 
ment of our Lord Henry the Eighth, late King 


of Englaud, begun at the City of * 
| the 


Marr, 
ior 
Titie 
tne I. 
at any 
the ha 
nor ©; 


CC 
de Third Day of November in the Twenty- 
galt Year of his Reign, and from the ſame Ci- 
ty to bis Palace at Miſiminſter in the County 
of Middleſex adjourned and prorogued, and 
ben and there continued until and on the Se- 
yerieenth Day of December then next ſollow- 


ige; and from the ſame Day and Place by di- 


verle Prorogations until and upon the Fourth 
Diy of February in the Twenty-ſeventh Year 
of his Reign, continued and prorogued; amongſt 
other Things it is enacted, ordained, and eſta- 
bliſhed by the Authority of the ſame Parlia- 
ment, that whereas divers Perſons had pur- 
chaſed, or had Eſtates made and conveyed of 
nd in divers Lands, Tenements and Heredita- 
ments unto them and to their Wives, and to the 
ers of the Husband, or to the Husband and 
tothe Wiſe, and to the Heirs of their two Bo- 
dies begotten, or to the Heirs of one of their 
bodies begotten, or to the Husband and to the 
ile for Term of their Lives, or for Term of 
Life of the ſaid Wife. Or where any ſuch E- 


ate ot Purchaſe of any Lands, Tenements, or 
Meeditaments hath been, or hereafter ſhall be 


ade to any Husband and to bis Wiſe, in Man- 
12: 4nd Form above expreſſed, or to any other 
Veilon or Perforns, and to their Heirs and Af 
1213, to the Uſe and Behoof of the faid Hul- 


21nd and Wife, or to the Uſe of the Wiſe as 


above rehearſed for the Jointure of rhe Wile; 
tit then in every ſuch Caſe every Woman 
narr'24 having fuch Jointure made, or here- 
iter to be made, ſhould not claim nor have 
Titie to have any Dower of the Reſidue of 
we Lands, Tenements or Hereditements, that 
at any Time were her faid Husband's by whom 
de bad any ſuch Jointure, nor ſhouid demand 


ar aim her Dower of and >paintt them that 


hare 
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Precedents; 


have the Lands and Inheritances of her oy 
Husband: But if ſhe have no ſuch Jointure, 
then ſhe ſhould be admitted and enabled to pur- 
ſue, have and demand her Dower by Writ cf 
Nower, aſter the due Courſe and Order of the 
Common Laws of this Realm; this Act or any 


Law or Proviſion made to the contrary. thereof 
* 


no ewithſtanding, as in the ſame Act is more 
fully contained. And the faid T. H. ſuither 
ſays, that the aforeſaid late King Henry by 
Eighth was ſciſed of the Scite, Ic. in C. 
his Demeſne as of Fee, and being {9 hung q 
{eiſed, the ſaid late King afterwards, to wit, 
(ſuch 2 Day and Year) by his Letters Patent, 


bearing Date at Teſiminſer the ſame Day and 


Year, of bis Special Grace, and of his certain 
Knowledge and mere Motion did give 2nd 
grant to the aforeſaid Duke in his Life-time, and 
to the ſaid Dutcheſs, then his Wife, the atfore- 
ſaid Scite, &c. to have and to hold to the aid 
Duke and Dutcheſs for the Term of their Lives 


and the Life of the longer Liver of them, the 


Remainder thereof after the Death of then 

the faid Duke and Dutcheſs, to the Meirs vi 
the Body of the ſaid Dyke begotten ; hy Pre- 
text of which ſaid Letters Patent, the afore- 


ſaid Duke and DotcheG were of the aforelaid 


Scite, Gc. with the Appurtenances ſeiſed, iv 
wit, the ſaid Duke in his Demeſne as of Fee- 
Tail, and the aforeſaid Dutcheſs in ber De- 
meſne as of Freehold ; and being ſo ſeiſed, che 
aid Duke afterwards. at H. in the County © 
S. died, avd the aforeſaid Dutcheſs ſurvived 
him, and held herfelf in the aforefajd Scite 
with the Appurtenances, and was and yet 5 
thereof ſeiſed in her Demeſne as of Freehold 
by Right of Survivorſhip, and the Profits and 


Iſſues thereof, by 2greeing and conſenting 0 
the 


{aid above 


Precedents. 
de id Jointure, from the Time of the Death 
eng aforeſaid Duke hitherto ſhe hath con- 
ruzily received and had; and this he is ready 
o verify, Whereupon be prays Judgment, if 
the aforclaid R. and Dutcheſs, the Dower of 


the aid Dutcheſs of the Tencinents aforeſaid 


with the COT in the Demand afore- 
pecified ougbt to have, Cc. 5 


Irpral fir the Death of her Husband, Pe 
the Principal and Acceſſaries. 


Hert ſurd, E D. late of, Cc, otherwiſe call- 
to wit. 5 ed E. 4. late of, Cc. J. 
late of, Cc. and L. B. late of, &c. were at- 


tached by their Bodies to anſwer to P. who 


was the Wife of T. S. Gent. of the Death of the 
fore ſaid 7. S. formerly her Husband, whereof 
ihe :ppeals them, and there are Pledges to pro- 
leo my to wit, T. A. of London, Gent. aad 
% E. of, &c. And whereupon the fame P. 
7. J, the Younger, and J. T. her Attor- 
nies jointly and ſeverally according to the Form 
of the Statute, &c. inſtantly appeals the afore- 
aid E. D. J. A. F. W and I. B that whereas 
the aforeſaid T. S. was with them in the Peace 
o our Lord the King, then at S. aforefaid, in 
e County of Hertford aforefaid, the Sixth 
Dey of May in the Year, Cc. about the 
Fourch Hour after Noon of the ſame Day, 
8 to wit, at & aforeſaid, in the < 8 of 
Hertford aforeſaid, came the aforeſaid J. A. J. 
i int L. B. and feloniouſiy and as Felons of 
»r {aid Lord the now King, of their Malice 
rmechought and premeditated Aſſault again 
the Peace of our faid Lord the King, his 


Crown and Dignity, at the Day, Year, Hour 


i + 


de Pace, and County of Hertford aorefaid. 
-.- "a 
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Precedenis. 
ard on the aforeſaid T. S. then at S. zſoteſz, 
in the County of Hertford aſoreſsid made an 
Aſſault, and the aforeſaid L. B. with a certain 
Sword made of Iron and Steel, called a Rapier, 
of the Value of Three Shillings and Four Pence 
which the ſame L. in his Right Hand, then and 
there the ſame Sixth Day, Cc. at F. afore- 
ſaid, in the County of Hertford aforeſaid, had 
and held, the aforeſaid 7. S. in and upon 
the Right Knee of the fame T. §. then at 
$. aſoteſaid, feloniouſty, voluntarily, and of 
his Malice aforechought did ftrike and prick, 
giving to the ſame 7. S. then and there, to 
wit, at S. aforeſaid, with the Sword aforeſaid, 
in and vpon the Right Knee of him the faid 
K. aſoleſaid one mortal Wound of the Depth 
of Six Inches, and of the Breadth of One 
inch, of which mortal Wound the aforeſaid 7. 
& then at S. aforefaid in the County of 
Hertford aforeſaid inſtantly died: And the a- 
foreſaid . A. and J. V. at S. aforeſaid, ſe- 
loniouſly, and of their Malice aforethought 
were then preſent, aiding, abetting, procu- 
ring, counſelling, and maintaining the faid L. . 


the Felony and Murder aforeſaid, in Form s- 


foreſaid, ſeloniouily to do and perpetrate - 
painſt che Peace of the ſaid Lord the King 
that now is, his Crown and Dignity ; and ſo 
the aforelaid L. B. J. 4. and J. I. the aſote- 
Taid T. S. the faid Sixth Day of May, Yew, 
ec. at &. aforclaid in the County of Ha 
{ord aforeſaid, feloniouſly, voluntarily, and of 
their Malice a forethougbt, killed and murdered, 


againlt the Peace of our ſaid Lord the now 


King, bis Crown and Dignity, and the aforeſad 
4. D. b<fore the Felony and Murder afote- 
faid, in Form aforeſaid done, to wit, the Fiſt! 
Day of A, in the Year, Cc. at 5. aforeſaid 


4 


>. 


Precede ut. 
1 the ſaid County of Hertford, the ſame L. 
V. J. A. and J. W. ta do and perpettate tlie 
Felony and Murder aforelaid, in Form afore- 
(ic, of his Malice aforethought maliciouſly 
d 'cloniouſly incited, procured, and coun- 


led, and alſo J. D. knowing the aforeſaid J. 
5.7. 4. and J. M. the Felony and Murder a- 
ſorelaid, in Form aforeſaid, to have done, them 
the ſaid L. B. J. A. and J. IV. aſterwards, to 
wit, the aſoreſaid Sixth Day of May, &c. at 
Kata reſaid, in the County of Hertford afores 
faid, aſter the Felony and Murder aſoeſaid; 
by them I. B. J., A. and J. V. in Form a- 
velid done, feloniouſly received, concealed, 
agel, and comforted, and helped, excited, 


aud counſelled them to fly and eſcape far the 


le ony and Murder aforeſaid, againſt the Peace, 
ind fo forth: And as ſoon as the {aid Felons 
"ad done the Murder aforelaid, in Form afore- 
id, and fled, the ſaid P. made freſb Purſuit 
iter them from Town to Town unto the Four 
next Towns and farther, until, and fo forth. 
Andif the faid Felons will deny the Felony and 
Murder aforeſaid, charged upon them in form 
alorciaid, the aforeſaid P. is ready to prove it 
:p2inft them as the Court ſha!l award, aud ſo 
forth; -__ | | 

Aud the aforeſaid E. D. J. A. J. V/ and L. B. 
1 their proper Perſons come and defend the 
toice and Injury when, &c. and all the Felony 
ind Murder, and whatever eiſz, &. aud ſepa- 
rarely ſay, that they in nothing are thereof guil- 


y; ard thereupan of gocd and evil they ſe- 


lately put themſelves upon the Country; and. 
be aturcſaid P. doth the like, therefore, Cc. 
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Precedenti. 


Debt upon an Obligation againſt an Adu. 
ftratrix, the Defendant pleads plene Admi- 
niſtravit; the Plaintiff replies that be Bat 
Sued an original Writ againft the Dejend- 
ant and her Husband, and proceeded 10 Ine, 
aud it abated by the Death of the Hutvaul. 

aud he frejhly exhibited his Bid. 


Ought not to be precluded, becauſe ſhe ſays 
that long before the Exhibiting the Bill afore- 
faid, to wit, (ſuch a Day and Year) the fame 
Paintitt for the Recovery of the Debt afore- 
faid, to him in Form aforeſaid being behind 
and unpaid, ſued out of the Court of Chan- 
cery of our ſaid Lord the King that row 
is, the aſoreſaid Court of Chancery at 
Weſtminſter in the County of Middirfx 
then being, a certain original. Writ of the 
faid Lord the King againſt one J. S. lore of, 
Cc. and the laid E zabeth, then his Wite, Ad- 
miniſtratrix of the Goods and Chattels which 
belonged to E. S. who died inteftate, and 10 
forth, directed to the then Sheriff of Eſſex, 
by which original Writ it was commanded to 
the then Sheriff of Hex, that he ſhould com- 
mand the aforeſaid J. and Elizabeth, that juſt- 
ly and without Delay they ſhould render to the 
ſaid (the Plaintiff) the aforeſaid 40 J. which 
they nnjuſtly detained from him; and unle!s 
they did it, and if the aforeſaid (the Plaintift) 
ſhould give the aforefaid then Sheriff Security 
to proſecute his Complaint, that then he ſhould 
ſummon by good Summoners the aforeſaid 7, 
and EEA, that they ſhould be before tte 
Juſtices of the ſaid Lord the King at H:ftms- 


ter, on the Octave of Saint Hillary, to ſhew 
why they did it not; and that the ſaid She- 


2 rift 


Drecedents. 


liert ſhould have there the ſaid Summoners and 
ic Writ; and afterwards on the Octave of 
4.11; la-) aforeſaid, before the Juſtices of 
the laid Lord the King at Weſtminſter, the a- 
forefaid J. and Elizabeth appeared to the 
\Writ aforeſaid, and the aforeſaid (the Plaintiff) 
{:cla;cd thereupon againſt them ; and the a- 
lead 7. and Elizabeth chereupon pleaded 
to ug; and afterwards, to wit, ſuch a Day 
% Year at H. aforeſaid in the Pariſh and 
Werd aforeſaid, the ſaid J. died, and by Rea- 
en thereof the original Wric aforeſaid and the 
whole Procels thereupon was quaſhed, and the 


vid (the Plaintift) recently afterwards exhibited 
nis che (aid Plaintiff s Bill here, in the Court 


| cur aid Lord the King, againſt the afore- 


vid Hraleth; and the aforeſaid Plaintift fur- 


ther ſays that the original Writ aforeſaid was 
roſecuted, and the Bill aforeſaid was exhi- 
hied againſt the ſaid Elixaleth for the Debt 


aforcirid, and not for another Debt: And 


to (aid (the Plaintiff) further ſays, that at 
the Time of ſuing out the aforeſaid original 
\rit, the aforeſaid (the Defendant ) had di- 
eis Goods and Chartels, which belonged to 
he aforeſaid E. S. at che Time of his Death, 


ww her Hands, to be adminiſtred to the Va- 


luz of the Debt aforeſaid; whereof the ſaid 
the Defendant} the ſaid (the Plaintiff) of his 

debt aforeſaid might have ſatisfied, to wit, 
at H. afoteſaid in the bariſh and Ward afore- 
ag, and of this, Fc. Whereupon, Cc. 


And rhe aforeſaid (the Defendant) ſays that 


ihe aforeſaid (the Plaintiff) did not recently 
uy che Bill of the ſaid Plaintiff in the 
Cour of our ſaid Lord the King, here againft 
ine {aid (the Defendant) in Manner and 


tem as the aforeſaid (the Plaintiff) above 
H h 


there- 


re 
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Drecedents. 


thereupon in Pleading hath alledged and e 


this ſhe puts herſelf upon the Country, Cc. 


Barr to 4 Bond. 


That the Action lies not, becauſe he (ays 
that after the making of the Writing aforc- 
ſaid, the aforeſaid R. T. in his Life-time at C. 
aforeſaid, made his Teſtament and laſt Will in 
Writing, and by his ſaid Teſtament did con- 


ſtitute and ordain the aforclaid Elizabeth Exe- 


cuttix of his ſaid Teſtament, and afterward; 
died; after whoſe Death rhe ſaid Elizabeth, 
the aforeſaid Teſtament of the aforeſaid R 7 
in due Form of Law, proved, and took upon 
herſelf the Burthen of the Execution of the 
ſaid Teſtament; and afterwards, and before 
the Day of ſuing out of the original Writ 
of the ſaid Elizabeth, to wit, (ſuch a Day and 


| Year) the ſaid Elizabeth at C. zforefaid took to 
| Husband the aforeſaid J. H. and by Reaſon 


thereof, as well all Actions upon the aforeſaid 
Writing obligatory to be had, as the aforeſaid 
Debt of Ten Pounds upon the aforeſaid Wii 
ting obligatory demanded, were and are utterly 
extinguiſhed in Law, and became diſcharged 
and are diſcharged : And this he is ready, ec, 


Afion brought by a Man and his Wife for ſeau- 


dalous Words, that ſhe had à Child, wiv 


ſhe was fingle. 


Suſſex. 5 D. Gentleman, and C. his Wife com- 
b plain of E. A. in Cuſtody of tbe 
Marſhal, c. for that, to wit, that whereas 
the ſame C. was of good Name, Fame, Cond:- 
tion, Converſation and Behaviour from the 


Time of her Birth hitherto, and while be 
| Was 


* 


conv 
of fu 
lage 
brate 
laid, 
B 
forela, 
"ery ! 
Ning t 
ſac Wa 


Wor ds 


Precedents. 
was Single, not only led an honeſt and unſpor- 
e Life, but alſo behaved, carried and govern- 
a herſelf as a chaſte Woman, without any 
corrupt, unchaſte, depraved or evil Manner of 
\vinz, remaining untouched and unſpotted, and 
bang deſcended from a worſhipful and genteel 
ny in the County aforeſaid ; by Reaſon of 
«hich, the ſaid C. not only procured to her- 
elt che good Will and Friendſhip of her Kin- 
en, but alſo of many others, the Liege 
Subjects of our Lord the King: And whereas 
on; A. R. Gent, Grand Uncle of the faid 6. 
gave divers great yearly Preſents to the faid 
nd was minded ro leave all bis Lands and 
Tenements after his Death to the ſaid B. (he 
not having any Child the Iſſue of his own 
ody) the aforeſaid (the Defendant) nor being 
'\gnorant of the Premiſes, and perceiving that 
the laid B. had plighted his Faith to the ſaid 
C for the Cauſe of Marriage, and that he had 


intended to marry the faid C. he, the ſaid 


(the Defendant) with a malicious Mind con- 
viving and intending not only the good Name 
and Fame of the aforeſaid C. to hurt, but al- 
„ him the ſaid B. into 4» much Hatred and 
Diſpleaſure with H. R. his ſaid Uncle to draw, 
that the laid Uncle all his Lands and Tene- 
"171% to other Perſons afrer bis Death ſhould 
onvey and afſare; and the aforeſaid B. there- 
o! ſhould utterly diſinherit C. after the Mar- 
'2ve between them the ſaid B. and C. cele- 
pred, (to wit, ſuch a Day and Year,) at, &c. 


aid, ſpoke, and publiſhed to the Uncle a- 


ſorelaid and Anne his Wife, in the Preſence of 
er) many credible Subjects of our Lord the 
ting that now is, of the aforeſaid C. while 
de was Sole, theſe falſe, feigned and ſcandalous 
Words following, to wit, J. (meaning him the 

| H h 2 laid 
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Precedents. 
faid E. A. row the Defendant) wonder that you 
(meaning the Uncle aforeſaid) will beflyw your 
Kinſman (meaning him, B. the now Plaintiff) 
on that baſe Woman (meaning C. the Wise 
of the aforeſaid B. now the Plaintiff) 
for ſbe (again meaning her the ſaid C) hath 
had a Child; whereas in Truth the faid C. at 
the Time of ſpeaking and publifhiog of tho{c 
Words, and the whole Time of her Life unt! 
the Marriage ſolemnized between the ſaid B. 
and C. remained in her pure Virginity, and bad 
no Iſſue. By Reaſon of the ſpeaking and pub- 
liſhing of which ſcandalous Words, the ſame C. is 
not only much hurt and blackeved in ber good 
Name, Fame and Eſtimation, which ſhe er 
joyed before, but alſo the ſaid B. fell into the 
great Diſpleaſure and Hatred of the aforeſaid 
A. R. and loſt divers yearly Allowances which 
the aforeſaid 4, R. his Uncle uſed to give 
him, and hath deſiſted from doing the Pic 
any longer; and the faid J. R. the Uncle of 
the ſaid B. giving Faith to the aforeſaid [car- 
dalous Words of the ſaid E. becauſe that the 
ſaid B. married the ſaid C his Lands and Te- 
nements of the yearly Value of One Hundred 
Pounds to divers Perſons to the ſaid B. ut 
known, to be held after the Death of the [ai 
A. his Uncle, conveyed ; and the ſaid B. ad 
C. from the Time of the Marriage aforeli'c 
to this Day, are thereby greatly impoverifhe- 


Whereupon the ſaid Plaintiffs ſay that they ate 95 
the worſe, and are damaged to the Value v W 
zoo. And thereupon they bring their dl. 


/ 
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Precedents. 


Declarat on in Covenant brought by a Man and 
ie, where the Leſſor enters upon the 
Pſe{(ſron of the Leſſee, and with their Cou- 


ſet enfeoff's the Plaintiff ( Feme Sole) as A, 


nee. | 
Hill. 22 Car. 2. Roll 1667. B. C. 


Varwickſ. : J. late of, &c. was ſumm on- 

to wit. & ed to anſwer T. R. and Anne 
is Wife, Aſſignees of E. M. Gent of a Plea, 
dat he keep to them a Covenant between 
the aſorelaid E. and the aforeſaid H. J. made 
coding to the Force, Form, and Effect of 
certain Indentures thereof between them made: 
and whereupon they the ſaid T. R. and A. 
„ c. their Attorney fay, that whereas the 
iforclaid E. was ſeiſed of Twenty Acres of 
Paiture with the Appurtenances in X. in the 
County aforefaid, in his Demeſne as of Fee, 
i being ſo thereof ſeiſed, the ſaid E. (ſuch 
Day and Year) at X. aforeſaid, by his cer- 
tin Indenture between the ſaid E. by the 
Name of E. A. of, &c. of the one Part, and 
tho aforeſaid H. J. by the Name of, &c. of 
the other Part made, one Part whereof ſealed 
\rith the Seal of the aforeſaid (the Defendant) 


the {11:4 J. R. and A. here ſhew forth in Court, 


e Date of which is on the ſame Day and 
en had demiled, granted, and to Farm let, 
nl by the faid Indenture did demiſe, grant, 
arm let to the aforeſaid H. J. the 
|-n2ments aforeſaid with the Appurtenances, 
te Name of all thoſe his ſeveral Pieces or 
of Paſtare, (ſo recite the Deed and Cove- 


ats, and the Covenant to repair) as follows: 


\1 the aforeſaid H. J. for himſelf, his Execu- 
H h 3 | tors, 
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470 2 Precedents. 
= tors, Adminiſtrators and Aſſigns, Had cove. 


nanted and agreed to and with the aforeſaid 
E. M. his Heirs and Aſſigns, by the Indenture 
aforeſaid, in Manner and Form following ; to 
wit, That he the faid H. J. his Executors, 
Adminiſtrators and Aſſigns, from Time to Time, 
and at all Times, during the faid Leaſe, at the 
Coſts and Charges of them, or ſome of then, 
would maintain, repair, and keep the Hedges, 
Ditches, Bridges, Gates, Pounds, Fences, Pales, 


and Inclofures belonging to the faid Premiſſes, WM 
in and by all needſul and veceflary Repairs, 
when Neceſſity ſhould require, and every art f 
thereof ſuſſiciently repaired, maintained, and ; 
kept as they received the (ame, at the End, T- . 

ration, or other Determination of the aforc- . 


ſaid Demiſe to the ſaid E. V. his Heirs or A, 
- figns, quietly and peaceably ſhould ſurrender 
and yield up, as by the ſaid Indenture, amonglt 
other Things, more fully appears; by Virtue of 
which Demiſe the aforeſaid H J. into the Te- 
nements aforeſaid, with the Appurtenances, ex- 
cept as before excepted, enter'd, and was theres 
of poſſeſſed; and he the ſaid J. H. being fo 
thereof poſſeſſed, and the aforeſaid E. M. be- 
ing ſeiſed of the Reverſion of the Tenements 
afareſaid, with the Appurtenances in his De- 
meſne as of Fee, the ſaid E. M. afterwards, to 
wit, (ſuch a Day and Year) into the Tene- 
ments aforeſaid, with the Appurtenances, up- 
on the Poſſeſſion of the ſaid H. J. thereof en- 
ter'd, and of the ſame Tenements, with the 
Appurtenances, with the Aſſent and Conſent 
of the aforeſaid A. J. then enfeoffed the a fort 
ſaid Anne, whilſt ſhe was ſole; To have and 
to hold to the ſaid Aune, her Heirs and Aſſigns 
for ever; by Virtue of which Feoffment the 


laid Anne, whillt ſhe was ſole, was feiled 2 
the 
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be Tenements aforeſaid, with the Appurte- 
ances in her Demeſne as of Fee; ſhe the ſaid 
June being ſo thereof poſſeſſed, the aforeſaid 
4.7. into the Tenements aforeſaid, claiming 
i Term aforeſaid thereof enter'd, and was 
hereof poſſeſſed for the Reſidue of the Term 
orcſaid.; and being fo thereof poſleſſed, and 
4% che ſaid Anne being ſciſed of the Reverſion 
Han the Tenements aforeſaid, with the Ap- 
pu-t2nances in her Demeſne as of Fee; ſhe the 
d Anne afterwards, to wit, (ſuch a Day and 
Year) at X aforefaid, took to Husband the 
:forefaid T. by which the ſaid T. and A. were, 
dung the Reſidue of the aforeſaid Term of 
en Years, ſeiſed of the Reverſion of the Tene- 
ments aforeſaid, with the Appurtenances in 


their Demeſne as of Fee, in Right of the ſaid 


until and to the End of the Term aforeſaid, 
and thenceforth always afterwards to this Time, 


the ſaid J. and 4. were and are ſeiſed of the 


Tenements aforeſaid, with the Appurtenances 
in their Demeſne as of Fee, in Right of the 
Mid 7, And the ſaid T. and A. further ſay, 
1hac at the aforeſaid Time of making the ſaid 
[ndenrure, and alſo at the Time of the firſt 
Fotry of the aforeſaid H. J. into the Tene- 
ments aforeſaid, with the Appurtenances ; by 
Virtue of the Demiſe aforeſaid, all and ſingu- 
11 the Hedges, Ditches, Bridges, Gates, Ponds, 
[ences, Pales, and Incloſures belonging to the 
Teocments aforeſaid, with their Appurtenances 
G1i'ed as aboveſaid, were well and ſufficiently 
12paired ; and that after the Making of the In- 
derrvre aforeſaid, and after the Solemnization 
of (he Marriage between them the ſaid 7. and 
4. 20d before the Day of the Suing of the 
»riginal Writ of the ſaid T. and A. and alſo be- 
2:4 the End of the Term aforeſaid; to wit, 

H h 4 (ſuch 
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Precedents. 


(ſuch a Day and Year) and from the ſme. 


ewentieth Day, Cc. until and ro the End «f 
the Term aforeſaid, the aforeſaid Hedges, 0 
wit, a Thouſand Perches of Hedges, eve;y 
Ferch thereof of the Price of 2s. and the 
Getes, to wit, twenty Gates, every Gare there- 
of of the Price of 10s. and the ales, to wit, 
2 Thouſand Vales, every Vale thereof of the 
Price of 4 d. belonging to the Tenements afore- 
laid, with the Appurtenances demiſed as ibove- 
ſaid, were broken, torn down, proltrated, and 
in great Decay, for Defau't of Repair thereot ; 
and that the Hedges, Gates, and Pales fo bein 
broken, torn down, and proſtrated by the atore- 
ſaid H. J. at the End of rhe Term aforeſaid, 
to the ſaid T, and 4. were left nor repaired, 
contrary to the Form and Effect of the Inden- 
ture aforeſaid : Anti nevertheleſs the aforeſaid 
H. J. though often requeited, the aforeſaid 
Hedges, Gates, and Pales hath not taken Cate 
tO repair; and fo the ſaid T. and A. ſay, that 
the ſaid H. J. his Covenant, that he the (3d 
H. J. his Executors, Adminiſtrators and Afigns, 
from Time to Time, ard at all Times, during 
the {aid Leaſe, at the proper Coſts and Charges 
of them, or ſome of them, would maintain, 
repair, and keep the Hedges, &. in and by 
all needful and neceſſary Repairs, when Neccſ- 
lity ſhonld require; and the ſame, and every 
Part thereof ſo ſufficiently repaired, maintained. 
and kept as they received the ſame, at the Eid, 
Expiration, or other Determination of the Lest 
aforeſaid, to the aforeſaid E. M. his Heirs ot 
Aſſigns, ſhould quietly and peaceably leave end 
ſurrender to the ſaid T. and A. have not kept, 
but have broke the ſame, and hitherto, C“. 
Whereupon they ſay that they are the wolle, 


and are damaged to the Value of, GC. 
h Connt 


Precedent! : 


* 


: for an Adam hier de 2 non Adm. 
ie by bis Wife, againſt two Executors. 


176. and TED his Wife Executtiz' of the Laſt 
H. it pd eee 
ella, a Co- executt of the ſaid Teſtamemt, 
were lummon'd to anſwer to T. H. Admin 
er of the Goods and Chattels which be- 
aged to J. R. not adminiſter'd by Judith R. 
A \mniniftratrix of rhe Goods and Chartels which 
b-!onp'd to the aforeſaid F. who died inteſtate, 
©: 2 jlea that they render to him 3o J. which 
they unjuſtly detain from him; and whereupon 


the ſaid T. by, Cc. his Attorney ſays, that 
whereas the aforeſaid A. C. in his Life-time, 
':t 2 Day, Place and Year), by his certain Wri- 


img obligatory, Oc. acknowledg'd himſelf to 
he bound to the aforeſaid F. in his Life-time, 
e aforeſaid 3o J. to be paid to the ſaid J. 
hen ke ſhould be thereunto required: Ne- 


vertheleſs the aforeſaid 4. C. in his Life-time, 


or the faid Anne and Jabel, after the Death of 
the faid 4. while the faid Anne was Sole, and 
the ſaid H. and Anne and Iſabel, after the 
Marriage between the ſame H. and Anne cele- 
brett, although often requeſted, the aforeſaid 
nds to the aforeſaid J. in his Life-time, or to 
ald T. and Fadith, in the Life-rime of 
the laid Judith, after the Death of the faid 


e, or to the ſaid T. after the Death of the 


aid Heth, to whom Adminiſtration of all the 


(14s and Chatrels which belong'd to the 


atcrefaid John at the Time of his Death afore- 
lad, not adminiſter'd by the aforeſaid Judith, 
Admin; \Nrarrix of the Goods and Chattels which 
K long to the afotrſaid John, was eommitted 
lech a b Day and Lear at 6. after the Death of 
the 
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the ſaid Judith, have not render's, but have 
refus'd to render the ſame to them; and the 


aforeſaid H. and Anne and Iſabel hitherto re- 


ſuſe ro render the ſame to the faid Thomas, 


and unjuſtly detain the fame ; whereupon he 


ſays that be i is the worſe, Cc. 


_ Otherwiſe, 


J M. and E bis Wife, Adminiſtratrix of all 
and ſingular the Goods and Chattels, Rights 
and Credits which belong'd to R. F. at the 
Time of his Death, by C. F. late Executrix of 
the Teſtament of the aforeſaid R. not admini- 
ſter d, complain of R. B. late of L. Eſq; other. 


wiſe call d R. B. of the Ianer Temple, London, 


Gent. in the Cuſtody of the Marſhal, &c. of a 


Plea, that he render to them 100 l. of good 


and j}awful Money of Great Britain, which he 
unjuſtly detains from them; for that, to wit, 
that whereas the aforeſaid R. B. (fuch 3 Day 
and Year) at I. z foreſaid, to wit, in the Pariſh 
of St. Mary le Bow, in the Ward of Cheap, by 


his certain Writing obligatory, ſealed with the 


Seal of the faid R. and now ſhewn to the 
Court of our ſaid Lord the King, the Date 


_ whereof is on the ſame Day and Year, ac- 


knowledgd himſelf to be held and firmly 
bound to the aforeſaid R. F. in his Liſe-time 
in the aſoteſaid 1004. to be paid to the faid 
R. F. when he ſhould be thereunto required : 


Nevertheleſs the aforeſaid R. B. though fre- 


queited, c. the aforeſaid 100 J. to the aforc- 
ſaid R. in his Liſe-time, or to the aforeſaid 5, 
in her Life time, after the Death of the #forcſaid 
B. F. or to the ſaid E. after the Death of the 
aforeſaid S. whilſt ſhe was ſole; to which ſaid 
E. Adroiniſtratior of all and fingular the Goods 
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.-4 Chattels, Rights and Credits which be- 
gn ro the aforeſaid R. in his Liſe- time, by 
F late Executrix of the aforeſaid Teſtament 
che faid R. not adminiſter'd, with the Te- 
%,meat of the aforeſaid R. anne x' d by 
dende Death of the ſaid S. to wit, (ſuch a 
iy and Year) at L. aforeſaid, in the Pariſh 
Ward aforeſaid, was duly committed, or the 
4 F. and E. after the Marriage between them 
-..hrated, or either of them, hath not paid 
1: che fame to the aforeſaid R. F. in his Life- 
time, and to the aforeſaid E. after the Death 
n. F. whilſt ſhe was ſole; and alſo to 
e faid J. and E. after the Intermarriage be- 
een them celebrated, and to either of them 
pay hath utterly refuſed, and the ſame yet 
» refuſe to pay to the ſaid J. and E. and un- 
ly detain the ſame in Delay of Adminiſtra- 
on, of the Goods and Chattels aforeſaid, and 
» the Damage of them the ſaid J. and E. of 
4 J and thereupon they bring Suit, Te. and 
the laid J. and E. bring here into the Court of 
car aid Lord the now King, the Letters of Ad- 
miniſtration, Cc. 
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Indebitatus Aſſumpſit Ly Huchand and Vie for 
Aon lent the Defendant by the Wife while 


{ve was ſole. 


5 B. and E. his Wiſe 3 of J. L. in 
** rhe Cuſtody of the Marſhal, &c. for that, 
„Weit, that the aforeſaid J. L. (ſuch a Day 
nd Year) at I. in the County aforeſaid, was 
ebend :0 the aforeſaid H. while ſhe was ſole, 
1 167. of lawful Money, &c. for divers Sums 
of Mans by the aſoreſaid H. whilſt ſhe was 
v2, to the aforeſaid (the Defendant) upon the 
queſt of the ſaid (the Den. ae 
that 
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that Time lent; and he the aforeſaid J. L. be- 
ing fo indebted to the ſaid H. he the ſid 7. 


in Conſideration thereof, afterwards, to wit, the 
ſame Day and Year aforeſaid, at L. aforeſaid, 
in the County aforeſaid, undertook to the ſim: 
H. whilſt ſhe was ſole, and then and there 


faithfuily promiſed, that he the ſaid J. I. the 
| faid 161. to the ſame H. when he ſhould be 
thereunto requird, would well and truly pay 


and content; and whereas, alſo the aforeſaid 


H. whillt ſne was ſole, to wit, the fame fri 
Day of April, the Day and Year aboveſaid, it 


L. aforeſaid, in the County aforeſaid, at thc 
ſpecial Inſtance and Requeſt of the afore(1i1 

I. had lent and accommodated to the fame 
J. L. 20 l. of like lawful Money, the afore- 
{aid (the Defendant) in Conſideration thereof, 
afterwards, to wit, (the ſame Day and Year 
aboveſaid) at L. aforeſaid, in the County afore- 
faid, to the aforefaid I. whilſt ſhe was ſole, 
undertook, and then and there faithfully pro- 
mis'd, that he the ſaid J. L. the aforeſaid 20 
to the ſame H. when afterwards he ſhould be 


thereunto likewiſe required, would well and 


faithfully pay and content: Nevertheleſs the 


faid J. L. his ſeveral Promiſes and Under- 


takings aforeſaid, to the aforeſaid H. whilſt ſhe 


Was Sole in Form aforeſaid made, not regard- 


ing, but contriving and fraudulently intendine 
the aforeſaid I. whilſt ſhe was ſole, and the 
aforeſaid C. and H. after the Marriage betwee" 
them celebrated, in this Part, craftily and fuv- 


tilely to deceive and defraud, the aſoreſaid ſeve 


ra] Sums of Money, in the Whole amounts 
to, Oc. ta the aforeſaid H. whilſt ſhe was fois, 
or to the ſame C. and NH after the Marriage be- 
tween them celebrated, or to either of them, 


hath not paid, according to the ſeveral Pro. 
mics 
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ale, and Undertakings of bim the faid (the 
Defendant), nor them, or either of them hath 
1hrto thereof in any fort contented; altho 


ts do this the aforeſaid J. L. by the aforeſaid 


//, whillt ſhe was (ole; and by the aforeſaid C. 
ind 77, after the Marriage between them cele- 
vbrited, to Wit, (ſuch a Day and Year) at L. 
1 the County aforefaid, hath been requeſted ; 
bur the aforeſaid Pounds to them C. and 
Hg. or either of them to pay, hath hitherto 
uviterly refuſed, and ſtill doth refuſe; where- 
pon the ſame C. and H. ſay, that they are the 
worſe, and have Damage to the Value, Cc. 
aud thereupon, &c. 5 q 


I Defendant ia Ejełiment pleads Coverture. 
[The Defendant) comes and prays Judgment 


of che Wrir aforeſaid, becauſe ſhe ſays that ſhe 


the ame (the Defendant) on the Day of the 


ing out of the original Writ of them (the 


laintitfs) was Covert of one A. B. her Hul- 
dad, to wit, at S. aforeſaid; and this ſhe is 
1eady, Oc, Whereupon, becauſe the aforeſaid 
4. is not named in the Writ aforeſaid, the ſame 
':.- Defendants) pray Judgment of the ſaid 


Fi” 


ri Ge 


Ie; & » 
A Replication 


Zught not to be quaſh'd, becauſe he ſays 
the aforeſaid (the Defendants) the Day of 
ſolng out of the original Writ of the ſaid (the 
Uaintiff) to wit, ſuch a Day at S. aforeſaid, 
vas ſole; without that, that the aforeſaid (the 
\Veſzndant) the Day of ſuing out the original 
ri: of the ſaid (the Plaintiff) was Covert of 
4. H. her Husband, as the aforeſaid (the De- 

4 | fendant) 
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ſendant) hath above alledged; and this, Ge. 
Whereupon, becauſe the aforeſaid (the Defen- 


dant) the Treſpaſs and Ejectmeut aforeſaid hath 
above confeſs'd, the ſaid (the Plaintiff) prays 
Judgment, and the Poſſeſſion of his Term afore- 
faid, with his Damages, &c. to be adjudg'd to 


him. 


And the aforeſaid (the Defendant) as before, 


ſays; on the ſaid Day of ſuing out the origin]. 


Writ of the ſaid Plaintiff, ſhe was Covert of 
the aforeſaid- 4 B. her Husband, as the fait 
Defendant hath above alledg'd ; and this, Cc. 


Covert Baron pleaded after the Original pur- 


And the aforeſaid (the Defendant) in his pro- 
per Perſon, comes and prays judgment of che 


Writ aforeſaid, &c. becauſe he ſays, that the 


aforeſaid (the Plaintiff) after ſhe brought her 
Wrir aforeſaid againſt rhe ſame (the Deſendant) 
co wit, {ſuch a Day and Year) at E. aforelaid, 
took to Husband one F.C. yet living, and in 
full Life being, to wit, at E. aforefaid, and ov 
the aforeſaid (the Plaintiff ) is now Covert of 
an Husband ; and this, &c. Whereupon he 
prays Judgment of the ſaid Writ, &c. 
Ought not ro be quaſhed, becauſe ſhe ſays, 
that ſhe, on the Day of ſuing out the origios/ 
Writ aforeſaid, and always afterwards, was voie, 
and not Covert of the aforcfaid' A. B. as the 
aforeſaid (the Defendant) hath above alledged ; 


and ſhe prays that this may be inquired by che 


Country. 


That 
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I 7. be Plaintiff took Husa after the 2 
Continuauce. 


ys, that after the laſt Continuance of the 
= -{orefaid, to wit, after (ſuch a Return) 
tt, from which Day the Plaint aforeſaid 
yas 45 lai continued here until this Day, to wit, 
the Octave of St. Hilary; and before this 
1 D: „te wit, (the Day and Year, Cc.) at A. 
aid, rhe ſaid (the Plaintiff) took to Hul- 
e A. B. which ſaid A. is ſtill living, 
full Life, ro wit, at A. aforeſaid; and 
: ts, Oc. whereu it, EF 
aht not to be quaſhed, becauſe ſhe ſays, 
chat after the aforeſaid (ſuch a Return) and be- 


{re che aforeſaid Octave of Hillary, the (the 


Plaintiff) did not take the aforeſaid 4. het 
Hus band, as the aſoreſaid Plaintiff hath alledged. 
An 19 this, Oc: 


Otherwiſe. 
The Defendaut pleads Covert of Barou. 


The Action lies not, becauſe fhe ſays that 
0 inc aid D. at the Time of the Exhibiting 
e Bill aforeſaid, was Covert of one & then 
ber « Hu which S. at C. in the County 
of 1{/ar7vick, is yet living, and in full Life, and 
a Lad laid S. is not named in the Bill afore- 

Vbereupon ſhe prays Judgment, if, &c. 

'0 Oaghe not to be precluded, becauſe he ſays, 

t ſhe the ſaid D. the Day of exhibiting the 
ÞAN\ 3/oreſaid, to wit, (ſuch a Day and Year) was 
12; without that, that ſhe the ſame Day, or 
rer afterwards, was Covert of the afore- 


{aid 
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| 2 aid & as ſhe ( q hath above alledged. WM _ 
g And this, Cc. | | IIS | nf 
4 : : And the aforeſaid D. ſays, that ſhe ( 
; ' at the Time of exhibiting the Bill aſoreſaid w:; 
s | Covert of the aforeſaid S. at that Time bes 
=: Husband, as ſhe hath above ailedged. And 4 
. this, Cc. I Ge, 
' | 'ran 
. Newer joined in Jake] Marriage. 18 
j | fron 
k 1 Ik he Action lies not, becabſe he ſays that the A 
| Eb - .[faids(the Plaintiff) never was te the faid E. in com 
[ lawful Matrimony joined; and this he is ready wid, 
= to verify, when and where, and as the Cour; of it 
| A X here ſhaſl conſi der, cc. Whereupon he prays and 
8 Judgment, Cc. haiti 
i 1 Out nat to be precluded, becauſe ſhe f 37 Ard 
8 © that ſhe ( ) ar & in the County of Ma, 01 
HW OY, wick, in the Dioceſe of C. and T. to the afore- that: 
17 | faid R. in lawful: Marriage was joined; and this A. lc 
| ie is ready to verify When and where, 2 Writ 
£ ' and in ſuch Manner as the Court of the King the 20 
here ſhall conſider, and becauſe the Conufince Reign 
, of {uch Cale belongs to the Egclefiaſtical Court ng to 
8 , therefore it is commanded ro the Biſhop of L Hlemr 
Dons and C. the Dioceſan vf the Place aforeſaid, that they p 
Et thoſe Perſons being -convened before him, who 1 
1 - _ _.- ought to be convened in this Part, he may 'n- Debt a 
1 2 | quire diligently the Truth of the Matter opon en 
FL : MS Premiiles ; and what ſhall be thereupon 75 Ius 
f EY ' quired, he make appear here on the 1 0 
i 4 Souls by bis Letters Patent and Cloſe; A 
T. Pay is given to the Parties aforclaid os | 
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nf the Writ 4 Marriage was not Pha: 
112.24 between the Plaintiff and his 9 the 
Day of. Juing the Nit. 


. C. & was ſummoned to. anſwer 4 K 
Cent. and A. his Wiſe, Executrix of the Te- 
ment of VG. Gent, of a Plea, that he ren- 
der to chem a0 4 which he unjuſtly, detains 

om chem. 

4rd the aforeſaid F. by 4. B. his Attorney, | 

nes and prays Judgment of the Writ afore- 
#1, becaule he ſays that a Marriage on the Day 
of ſuing of the original Writ of the aforeſaid R. 
J between them, according to the Eccle- 
Baltica! Law of England,” was not ſolemnized: 
Ard this he is ready, & - E 

Vught not to be quaſked; becauſe. they lay 

that a Marriage between them the faid R. and 
long before the Suing out of the original 
W:ir of them the ſaid R. and A. to wit, on 
the 22th Day of June in the firſt Year of the . 
Reign of the Lord the King that now is, accord- 
ing o the Eccleſiaſtical Law of England, was 
lnlemnized, to wit, at B. aforcfaid: And this 
they pray, C. 295 4 „ oh | 


belt againſt an Executrix and her Husbaud for © 
Rent arrear on 4 Leaſe made to the former — 
Huiband. Re IS gee, ets. 


Fes * 
* 


ND whereupon the 25 RB: by by . 
his Attorney, fays, that - whereas be (ſuem 
1 Day and Year) at, ©c. by bis, certain Jhden- © | 
of enture between him R. B. of the. one — #S 
and the aforeſaid J. in his Life-time, of the other : 
art; one Part whereof, ſealedy c. demifed 9 
be aforeſaid J. in bis Liſe-thag. all. . 
13 1 — . a 
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To have, &c. rendring, &c. by equal Portions 


to be paid, by Virtus of which Demiſe, che 
aforeſaid J. in his Life-time, into the Tene- 
ments atorefaid, with the Appurtenances above 
demiſed, enterd, and was thereof poſſeſſed; 
and being ſo thereof poſſeſſed, on ſuch a Day 
and Year at II. aforeſaid made his Teſtament, 
and the aforeſaid M. conſtitated bis Exccuttix 
of his ſaid Teſtament; and afrerwards, to wit, 
on the ſame Day and Year, at J. aforeſaid, died 
of the Tenzments aforeſaid, in Form aforeſaid 

oiſefled; after whoſe Death, the aforeſaid . 
the Burthen of the Execution of tbe aforclaid 
Teſtament took upon herſelf, and into the Te- 
nemerits aforeſaid, with the Appurtenances, en- 
ter'd, and was thereof poſſeſſed ; and being fo 
thereof poſſeſſed at J. aforefaid, took to Hu- 
band the aforeſaid M. N. and the aforeſaid 


100 l. of Rent aforeſaid, for one whole Year | 


ending (at ſuch a Feaſt), and by the Space oi 
14 Days next aſter the ſame Feaſt to the ſame 
R. after the Death of the aforeſaid J. were ir 
Arrear, and yet are unpaid, by which the Ac- 
tion accrued, Cc. 25 | 


Debr by Husband and IWife, Adminiftratrix 0 


the Obligee, againſt the Heir of the Obtigor. 


S, late of London, Eſq; Son and Heir o 

C. S. late of the fame, &c. was ſummone: 
to an{wer J. H. and Jane his Wife, Admin. 
ſtratrix of the Goods and Chattels that belong- 
ed to 7.C. Gent. who died inteſtate; C 0! 
a Plea, that he render to them 100/, Which 
he unjuſtly detains from them, &. and where- 
upon they the fame J. and J. by F. S. their At- 
torney ſay, that whereas the aforeſaid C. Father 
of T. & whoſe Heir he is, in his Life- time, on the 


ſecond 
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Precedent. T 
(cond Day of March in the Year, &c. at 


{ondou, in the Pariſh, ec. in the Ward, &c. 


b his certain Writing obligatory had acknow- 
edge himſelf ro be bound to the aforeſaid 
7 C in his Life-time, in the (aid 100 /. to be 
nich to the ſame T. C. when thereto he ſhould 
+: 12quized; and to the ſame Payment well and 
aithiully to be made, the aforeſaid C. had bound 
elf and his Heirs by the fame Writing : Ne- 
vertholets the aforeſaid C. in his Life, and the 
aloreiaid J. & the Son and Heir of him the 
a C. efter the Death of him the ſaid C. al- 


thigh often requeſted the faid 1001. to the 


„on lac T. C. in his Life, or to the ſame J. af- 
ter the Death of him the faid T. Whilſt ſhe was 
ſole, to whom Adminiſtration of all the Goods 
and Chattels which belonged to the ſame T. at 
the Time of his Death, by V. D. Doctor of 
Laws of the Prerogative Court of Canterbury, 
Miter Keeper or Commiſſary lawfully conſti- 
med there (on ſuch a Day, &c. and Year, &c.) 
it London, in the Pariſh and Ward aforeſaid, 
was coramitted, or to the ſame F. and F. afrer 
the Marriage between them celebrated, have 
ot render'd, but the ſame to them to render 


dave denied ; and the aforeſaid J. S. the ſame 


to render to the ſaid J. and J. denies, and un- 


11:tly detains : Whereupon they ſay that they 
ir; the worſe, and have Damage to the Value, 


and thereupon they bring their Suit, and 
they Few forth here in Court as well the Wris 
ig +forefaid, by which the Debt aforeſaid, in 
to:m aforeſaid is witnefſed ; the Date whereof 


on the ſaid ſecond Day of March in the 


Year, Ac. as the Letters of Adminiſtration afore- 
fait of 
laid, Yer. 


11 2 Debt 
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£onſlitute' and ordaia the aforeſaid E. Ezecu- 


Precedent. 


Delt for Rent upon Leaſe for Years, againff 


Husband and Wife, Executrix of the Leſſee, 


B. Eſq; complains of J. W. and E. his 
Wife, Fxecutris of the Teftament and 
Laſt Will of R. M. of a Plea; that they render 
to him 30 J. which they unjuſtly detain, Cc. 
for that, to wit, that whereas the fame 4. . 


(on the Day, Cc.) by a certain Indenture be- 


tween him A. of the one Part, and the afore- 
{aid R. M. in his Life-time, of the other Part, 
made; one Part whereof ſealed with the Sea! of 
the aforeſaid R. M. the ſaid A. B. ſhews torth 
here in Court, the Date whereof is on the ſame 
Day and Year, had demiſed, granted, and to 
Farm let to the ſaid R. M. all that Meſſuage, 
c. to have and occupy the ſaid Meſſuage, 
and all other the Premiſſes by the Indenture 
aforeſaid demiſed, and every Part of the fame, 
to the {aid R. M. bis Executors, Adminiftrators 
ard Aſſigns, ec. from the Feaſt, &c. then nex! 
enſuing the Date of the ſaid Indenture alore- 
faid, until] the full End and Term, &c. Thence- 
forth, exc. if the ſame A. B. and E. then his Wife, 
and J. his Son, or either of them ſhould ſo 
long live, rendring (as by the Leaſe) as by the 
fame Indenture, amonglt other Things, more 


plainly -appears; by Virtue of which Demilc, | 


the aforeſaid R. M. on the Morrow of the afore- 
ſaid Feaſt, c. next after the Date of the In- 


denture aforeſaid. into the Meſſuage aforeſaid, | 


wich the Appurtenances, enter'd and was there. 


of poſſeſſed; and being ſo thereof poſſeſſed, 


the ſame R. M. afterwards, to wit, on tbe 
Day, Cc. made his laſt Will and Teſtament . 
Writing ; and by the ſame his Laſt Will did 


ix 
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Precedents. 
iy of his Teſtament aforeſaid ; and afterwards, 
tn it, the Day, &c. and Year, &*c. at, Cc. 
(i:4 of the Meſſuage aforeſaid, with the Ap- 
».rtonances fo as aforeſaid poſſeſſed; aſter 
bete Death the aforeſaid E. the Teſtament 
4\-:claid proved in due Form of Law, and took 


pom herſelf the Burthen of the Execution of 
the Leſtameat aforeſaid;- and as Executrix of 


he Teilament aforeſaid, into the Meſſuage a- 
forc2:d, with the Appurtenances, enter'd.and 
was bereof poſſeſſed, by Reaſon of the Execu- 
tion of the Teſtament aforeſaid ; and being ſo 
reh poſſeſſed, the fame E. afterwards, to wit, 
(ches Day and Year) at, &c. took to Hushand 
the aforefaid F. N by Virtue of which the ſaid 
„ „ in Right of the faid E. were, and yet 
:ic of the Meſſuage aforeſaid, with the Apput- 
cn ances poſſeſſed, by reaſon of the Execution 
of the Teſtament aforeſaid, c, and 30 J. of 


he Kent aforeſaid, for one whole Year ending 


F * 4 


the Feaſt, &c. laſt paſt, after the Death of 
e aforeſaid R. M. to che faid A. B. were in 
arrear, and yet are unpaid, by which the Ac- 
ton hath accrued, Oc. 
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THE 


A. 


Abatement. 


O. 2 Writ or Suit in Law or Equity by Mar- 
riage or Death, pending the Suit Yay: 


209g 310, 3115 412 


The Wife is put in before the Husbaiid, it 2 


bates the Writ 212 
Feme Sole Plaintiff, depending a Bill in Chan 
ce, takes Husband, it abares, the Writ; how 


if the were Defendant ., - 312, 31} | 


Acceptance. 


What Thing the Wife may make good after. | 
the Death of her Husband by Acceptance 
73 


Acceptance of 2 Conditional Eſtate for 2 Joir- 
ture, a good Bar of Dower 153 
Remitter by Acceptance 201 
Acceptance of Rent after the Husbaud's Death, 
allirms his Feottment of the Wife's Land 248 


What Acceptance of the Husband ſhall affirm 3 
voidahle Leaſe 


1 


By Acceptance of Rent a Feofiment affrmed 
Acts. 


Fe 


Wy 


The TABLE. 


What Acts, Charges or Forfeitures of the Hul- 
band ſhall charge the Wife after his Death 
Page 74,75 

Mat Acts done by the Baron and Feme ſuall be 
-2n{trued as Acts of the Wife, or not, ſo as to 
bind her after the Death of the Husband 77 
For w hat Acts or Torts of the Wife the Hul 


band ſhall be puniſhed, and econtra 78 
Vi hat Acts done, or Contracts made ok ws Do 
ſhall hind the Husband 0 C. 
With or for what Acts of the Wiſe the 6 = 5 
all be chargeable or not 289 
Ations. 
Vat Things or Actions the Wife mall have af- 
ter the Death of the Husband 89 


What Actions real, what Actions perſonal 81,85 
_ 4c.1ons brought by Baron and Feme as Execu- 


trix or Adminiſtratrix 294 
Actions which the Husband may have for 
Vrongs done to the Wife + . ---- 314 


Joinder in Action. Iide Title Foinder, 
Diverfity between Actions which affirm Proper- 


tv, and which difaffirm Property 319 
Actions brought by a Feme Covert without her 
 Husband 354 
Choſe in Action | 64, 292 
Account, 
Account alters not the Action of Indebit A, 
ſumpſit | 324 


\ccount brought againſt Baron and Feme 384 


114 Admt⸗ 


The TAB LE. 


Adminitfratrir. vide Executrit. 


If a Feme Covert die inteſtate, in what Caſes 
Adminiſtration may be granted of her Goods 
Page 291 


What Things the Adminiſtratrix of the Wife ſhall 


have, and not the Husbaud | 293 
Where the Husband ſhall be charged with the 
Waſte of the Wife Adminiſtratrix 3 the Man- 

ner of the Proceedings of the Sheriff in ſuch 


8 299 
Of Action brought by Baron and Feme as Fxe- 
cutrix or Adminiſtratrix 305, Ce 


Where and how Adminiſtration belongs to th. 


Husband or Wite | 309 
adultery. 

Actions againſt an Adulterer | 322 

Agulterer Kill J in the Act * 353 


agreement, Diſagreement. 


What Agreement between the Husband and : 


Wife ſhall ſtand good, or be extinguiſhed by 
the Marriage 53 


For what Things during 1 Corerturs the Wife 


ſhall be charged after the Death of the Hu- 
- ned, by her Agreement or Diſagreemen 


247 
Alteration. 


Alteration of the N of Gs how and 


by what Act | | 262, Oc. 


Appeal, 


The 7 N L E. 


Appeal. 
” Appeal brought by a Woman Page 360 
None but a Wife de jure ſhall have an Appeal 


hid, 
þ.ypecal is annexed to the Widowhood 367 
„ uſt be brought vichio the Year and Day 


4 


ibid. 

Pe cels in Appeal ibid. 
Peadings or Bars in Appeal 362 
1 rials in Appeal 364 


lu what Caſes the Husband ſhall be compelled 
to appear and put in Bail for his Wife, or to 


remain in Priſon 32 
Aſſignment. 
&/gnment of Eſtate, and Aﬀigument of Con- 
tiact | I 2 4 
7:gnment of Dower 128 
Affgnment of Rent out of Land pleaded in 
Dower 134 
Waere the Husband ſhall be Aſſignge to * 
| V. is | 
aſſent, 
What is a good Aﬀent or Claim as Executtix, 
and not 2s Legatee 295 
ſient of a Feme Covert to a Legacy 239 
Allets. 
Term extinct in one Reſpect, yet 1 remains Aſſes 
n another Reſpect | 266, 267 


Alule. 


The TABLE, 


Aſſiſe. 


In Ahle Baron and Feme muſt j join on Diſfeiſin 
of the Wife . Land + {© = Page 326 
Aſſumpſit. Yide Action on the Caſe, Tit, 


Cale, and 343, &c. 
Covenant for further Aﬀurance 330 


Where the Wife ſhall loſe her Dower by the 
Artainder of ner Husband | 9 14, 137 
By Attainder or Outlawry of the Husband, thc 
Wife's Term is a Gift in Law 271, 273 


Attachment. 


Attachment of the Husband, if the Wife appear 
not on a Subpmena 395 


Attoznment. 


What Act of the Husband or Wiſe ſhall amount 


to an Attornment Fl, 191,213 


Attoꝛney. 


In what Cafes made by a Wife © 95 
Audita Querela againft Baron and Feme 30 


Avowzy. 


In Avowry for Rent Baron and Feme muſt jo i 
22 

Avowry ſor Rent out of the Wife's Land, in 
whoſe Name it ought to be 192, C. 


Where the Husband may avow ſole, vide 11 It, 
ms 


De 145 E. 
AaAuverment. 


&kyzrment of a Life Page 404 

Averment that ſhe is a Feme Covert 405 

Marriage averr'd 414 
Award. 


How and when the Wife ſhall be bound by 


her Husband's Submiſſi jon to an Award 76 
Vide | 30] 


ꝶ6—v—— at.oned 


"6 
Baron and Feme. 


W HAT Acts the Husband may do to the 
Wife, and the Wife to the Husband, 
though they are one Perſon in Law 8 
Who ſhall be ſaid to be Baron and Feme 32 
hat Things and Actions the Wife ſhall have 
after the Death of the Husband; & vice 
ver 80, C. 86, c. 
What Things the Wife may make good after the 
Death of the Baron 91 

\ here Baron and Feme ſhall take by Intireties, 
or by Moieties | 209 


Were the Wiſes Grant is void when ſhe joins 


v/ith her Husband, and where not 219 
How a Man may execute an Eſtate to his Wiſe 
222 


For what Torts of the Wife ke fhall be puniſhed 
| 75 

What amounts to a Diſpoſition of the Wife's 
Term by the Husband, ſo as to veſt the In- 
«reſt in him, his Executors or Adminiſtrators 
262 


What 


ä — . -, 
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The TABLE: 


What Power che Husband hath over the Wife's 


Term. Vide Term. What Acts of the Huf. 


band ſhall bind the Wiſe Page 76 
Where the Husband ſball be puniſhed for Tort 
done by the Wife | 289, 299 
Of Actions the Husband may have _ W 
done to the Wife 4 Cc. 
In what Actions the Hushand ſhall 15 —.— 
aſter the Death of the Wife 288 


In what Caſes the Husbar, d ſhall be compelled 


to put in Bail for his Wife | 292 
In mean Proceſs, if the Wiſe be taken before 
the Husband, ſhe ſhall be diſcharged; not ſo 


in Caſe of Execution * 2905 
Vaſtard, 
Who ſhall be ſaid to be a Ballard or not 16,17 
Baſtard, in what Court to be proved 18 
General . 
Special & Baſtardy, where triable 19 
Baſtard by the Common Law, and Malier by 
the Civil Law i7 230 
Baſtard by the Spiritual Law, and Mulier by 
our Law ibid. 
Baſtardy, where triable 8 41 


Of Baſtard Eigne and Mulier ouifue | in Cale af 
Deſcent 24 
How Eſtates may be limited to a Baſtard by a 
reputed Name, or not „ 


Who ouly may write to the Biſhop to certiſ7 


Baſtardy | | 225 Ge. 
Of the Biſhop's Certificate to prove Marriage 
43, 


Calc. 


The TABLE. 

e. 
„„ 
CTIO N s on the Caſe on 0 Afſuwpfes, Ke. 
Page 343, Cc. 
Action on the Caſe for ceapdalous Words ſpoken 
againſt Baron and Feme by Baron and Feme, 
and what Judgment muſt be 366, &c. 


Action on the Caſe lies not againſt a Feme Co- 
vert for neg _— keeping of Fire 382 
teme Covert affirmipg herſelf to be a Feme Sole 
to entice another to Marriage, Action on the 
Caſe lies not 382 
Cie for Battery of the Wife. 337 to 341 


Charge. 


W! w Acts, Charges, or Forfeitures of the Huf- 
band ſhall bind the Wife after his Death 
79» 75 

How the Husband may charge the Land of 
de Wife by Rent, Statute, Judgmear, Cc. 


70, Cc. 
Where tha Baron and Feme ſhal join in Chal- 
1G "ge | 420 


Chattels, 


Shattels Real, Mixt, Perſonal ; and what Eſtate 
be Baron gains in them by the Intermarriage 


of his Wife 62, 63 
let in Action, what Eſtates the Baron gains 
in them by his Intermarrige _— 


' Com- 


The TAR p E. 


Commiſſioners, 


Commiſſioners taking a Fine of a Feme Covert, 
and how their liregularity puniſhed Page 
I70, 18t 


Common. Yide 342. 


Preſcription for Common in jure Uxoris 349 


Concluſion of Pleas 380, 420 
Conditions. | 

What Conditions in Law ſhall bind the Wiſe or 

not | 30 


Conditions Subſequent and not Precedent 255 


What Conrratts made by the Wife ſhall charge 


the Husband, or not 274, Oc, 
Copyhold. 

Copy hold ſulpended by Intermarriage with the 

Tenant 52 

If a Surrender is a Diſcontinuance 199 


What Acts of the Husband fhall deftroy or for- 
feir the Coſtom of the Wife's Copy hold E. 
ſtate, or the Eſtate or not 248 

Feme Copylolder who had a Widow's Eſiate 
mall not avoid a Leaſe made by her Husband 

249 

A Woman that bolds durante viduitate by Cu- 

tom, may make a Leaſe before Admittance 


| 251 
ers ders, 80 rants of Copybotd Eſtate by Ba- 
ron and Feme, and the Conſtruction 25! 


The 


«I 
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The T4 B LE. 
due Wife to join with the Husband in the 
Grants of Copyholds | Page 251 


Covenant. 


| Covenant for further Aﬀfurance on Nequeſt by 


iwo Femes, and one dies before Requeſt 331 
1 Cover by Warranty in a Fine /ur Conceſſit 
6 in an Action of Covenant 175 


Covenant where to be brought by Baron and 


[ ene 325z 330 3 
Covenants in a Deed of Separation between Ba- 
bon and Feme, and for allowing yearly Main- 


:cnarice z and Pleadings WET, 
Coſts, vide Damages. 
Coverture. 

Of delivering Goods to a Feme Covert not 

rowing her to be fo 285 
Ca wertute, not to be determined by Affidavit 

| 424 

Of Yieading Coverture 408, 409 
Courteũe. 

Tenant by Courteſie | 72 

The Nature of this Eſtate ibid. 

Of what Eſtate a Man ſhall be Tenant by the 

Pt or not thid. 


4 ſhall be Tenant by the Courteſie of an 

ny ate in Suſpence or not 93 
it: what Caſe the Husband ſhall be Tenant by 
the Courtefie where the Wife's Eſtate is de- 


'2alible by Condition 95 
10 ur Things belong to the Eftate of Tenant 
v the Soorteſie 2 96 


V hat 
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: What Seifin of the Wife it muſt be that makes 
the Hasband Tenant by the Courtefte Page 

| 96, 

How x Man ſhall be Tenant by the Courteſie 

in reſpe& of Ine, and how he muſt plead 


the having of Iſſue — - A 
Cuſtom. 
Cuſtoms of Manots as to Wives, Widbws, Ct. 
what are good, and what not 251, 252 | 
Cuſtom of Loudon as to Goods, how the Wiſe C 
: may diſpoſe df them "89; Oc. 
Cuſtoms as to Lands © 196, 219 L 
Rationabili parte bonorum, according to the ” 
| Cuſtom of London | 145, Oc; | 
ll. Cuſtom of a Feme Sole Merchant 356, 357 D 
1 Cui iu vita brought by a Woman 359 
[ 1 1 De 
| D. 
Damages. 
| Amapes | in Dower | 141 
H Where the Hosband ſhall recover Di 
G mages Sole | 427) 428 
| z BE | | Judgment that the Ari and Feme ſhall reco- 
| ver Damages ibid, 
| Death. 
Death afrer Verdict and before the Daz 
Bank, it abates the Writ 1 310 
Debt. 
Debt ſuſpended, Oc | | 296, 298 
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The TABLE. 
Vere Debt for Rent to be brought by Baron 
or Ferne, or both _ Page 241, Cc. 
Of Baton and reme's joining in Debt on Bond 


334 
: againſt Baron and Feme, how to be 


9 377 

Wacre Baron and Feme ſhall join in Detinue 

: 352 
©Dcclatations, 


Gf Declarations and pleadings by ot againſt 
Baron and Feme, vide 347. 348 
Declarations of Uſes on a Fine 4 
Declarations as to Wares taken up by the Wiſs 
| 286 
Deciaiations on Devaſtavit againſt Baron and 
Feme Executrix 351 
Debt by Baron and Feme on Bond made to the 
Wife dum Jola, how tb declare ee 
Declaration in Treſpaſs and Battery by Baron 
and Feme 357 
Declaration in Action againſt Baron and Feme 
for ſcandalous Words 366 
In Declaration he ſaith Baron and Femme were 
; ſelſed, and ſhews not how the Eſtate began; 
and be need not, being but a Conveyance to 
n Action on the Caſe 404 
5 Preſcription alledged in Baron and Feme 101d. 
5 Averment of a Life Ec ibid. 
Averment that ſhe is a Feme Covert 405 


Deed. 
nat ſhall be ſaid to he the Deed of the Ba- 


ron and Feme 215 

One Deed cannot enure from one by way of 
'nrereſt, and from another * way of 8 
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| Deſtent. 
U Where a Defes cent caſt during the Coverture Hall 
i toll the Entry of the Wife, and where not 
I | 1 199 7 
il Diſſeiſin. 

Where and to what purpoſe 2 Feme Cover: 
if | {hall be ſaid a Difſeiforeſ without ber. proper 
il Act of Entry, and where not 194 Vide 200 E 
| Feme Covert cannot make a Diſſeiſin to the 
l Uſe of the Husband | 194 12: 
5 | wF 
| Where the Default of the w ife ſhall be the De- if : 
1 ſaolt of the Hus! band | ME 4% 389 | 1 
. Where the Wife ſhall be received on the Hal- 1 
| | band's Default, and ecoutra 95 390 | 
| Oiſcontinuauce. 
11 What Act of the Husband was 3 Diſcontinuance 


of the Wife's Land at Common Law 195 
Stat. 32 H. 8. c. 28. explained as to Diſcon t. 
© "nvance; in whar Caſes, the Wife. may cuter 

after the Dilcontinuance of the Hauben 


8 | 1 195, C | 
Diſcontinuance, what . 196, 8 
Diſcontinuance or :0,by che Agreement of the 


Wife _. EE Nu - | 197 


The 7 4 2 L. E. 


Divozce. 


The Nature of it, and what are good Cauſes of 


Divorce 1 R % 1141 fn; ECD 


1: ſeveral Kinds of Divorce | 430 
Wat Divorces declare the Marriage void ab 
27 431 


of the Divorces cauſa Pracontratſus, Frigidi- 


tat is, Afpmitatis, Sævitiæ, which diſlolve the 


Marriage a vitceulo _ | mw 
The C Coe of a Divorce a Menja '& 
iMvorce r 415 


„ Divorce cauſa Pracontractus the firſt Baron 
and Feme are compleat Baron and Feme 

'vitzout other Solemnity 430, 431 
{© he Parties divorced cara impotentiæ inter- 


marry others, and have Iflue, 9 the 


[fue are Baſtards | 2, 434 
What's a good Ground to ſue a I cauſa 
Sv tiæ 435 
What Acts done by the Husband ſhall ſtand 
good notwithſtanding the Divorce ilid. 
in dülts or Actions after Divorce 437 


etre and in what Caſes notwithſtanding a Di- 
vorce, the Wite ſhall be endowed or not 


437 

\ hat Divorce ſhall dice the liiue. or not 

438 
Dower, 

* Nature of it 101 
(altications of the Wiſe to enable her to 
Vower „ ibid. 
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How ſhe ſhall be endowed of Lands in Mon. 


The. © NL 


Of the Endowment of a Wife de fatto and de 
jure Page 15 
What Seiſin the Husb ind muſt have to make che 

Wiſe dowable, 103, 104 
Of what Seiſin of the Husband the Wiſe ſhall 
be endowed I bid. 


Ho ſhe ſhall be endowed of an intire 2 


tance 104, 1 
How the ſhall be endowed of improved Ling 
J 5g 
Of what Lftate the Wife ſhall not be endowe! 


109 


age 110, 111 
For and in reſpect of what Diſability a Woman 
ſhall! not be endowed 114, 137 
Where the Wife ſhall loſe her Dower by he 
Attainder of her Husband, or not ibid, 


What Acts of the Wife ſhall bar her of her 


Dower 117 
What Perſons may 2 ign Dan ds not 120, 124 
What Aſſignment of Dower againſt Commou 

Right "IN 
What Things may be aſſigned in lieu of Dower 

126 
Endowment by Meets and Bounds ibid. 
Aſſignment of Dower how to be made 128 
The Vi'rit and Declaration in Dower an 

Pleadings 132, 133 

What Pleas are good or not in Bar of Dowe! 

133 
What Divorce is a good Bar of Dower 437 
Judgment and Execution in Dower 135, 144 


Devaſtavil, 


Wh ny 4 
Wie 


Wh ere 
Erro 


The THBL E. 
Devaſtavit. 


den and Feme committed to the Fleet on De- 


waftavit Page 300 
Tic Husband charged with a Devaſtavit of the 
V. fe, t tho* no Aſſets come to his Hands 301 
D-v4//avit returned againſt Baron and Feme, 
the Feme _ the Husband ſhall be no 


02 
E. 
Ejetment. 
1 of Fjc&ment by Baron 40 Feme 
| 230 
Election. 


Where it is at the Election of the Husband to 
join the Wife with him in Actions 312, 326 


FIection as to the Woman's taking by Jointure 


or Dower | — 167 175 
Elopemceut. 109, 117 


Emblements. 
Wherethe Wife hall have the Emblements, and 


where the Husband 245, 246 
Erroꝛz. 

Where Baron and Feme ſhall join in a Writ of 

Error or not = FA 


K k 3 Husband 


Tie TA BL E. 
Husband cannot aſſign Error without the Wit 
to reverſe Outlawry againſt them Page 253 
Error may be afigned that ſhe was a Fm Co- 
vert at the time of the Appearance, though 
The appeared and pleaded as a eme ſole 


41 

Writ of Error brought by all for he "RB 
of one | 424 

Eſcape. 

Where Baron ar id Feme ſhall join in Ef- cape or 
not 343 

Debt on Eſcape againſt Baron and Feme 378, 

379 

The Eſcape of the Husband is the Ele of the 
Wife | ibid, 

Paron and Feme in Execution ay the Wiſe 
eſcapes, whether the Action lies againft the Wl | 
Sherift 426 | 

uh { 
Eſpouſals. 
Eſpouſals what 4 
Eſtoppel. ä Vide 33: 

Where the Sheriff ſhall rake Advantage of en 

Eſtoppel 47 
Evidence, 

By Evidence of the Wife ſhe and her Husband 
were diſcharged of a judgment 420 

Husband admitted to be a Witneſs, and whe? 


nor | f ; 421 
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Examination, 
Of a peme on 2 Fine leid Page 182 


ſudgment and Execution in Dower 135, 144 


lawn and teme obtain judgment in Debt in 
ttc Right of his Wife the Wife dies, yet the 
Hosband ſnhall have Execution on this Judgs 

meat, and not the Adminiſtrator of the Waite, 


0. | 423 
In what Caſes 2 Feme Covert may be taken 


Execution, or not 423 424 


Erccutoz, Vide Admimſtratoz. 


How a Feme Covert may make an Executor 


and how ſhe may be made an Executrix 292 
if a keme Covert dies inteſtate, in what Caſes 
Adminiſtration ſhall be granted of her Goods 


ibid. 
What Things the Adminiſtratrix of the Wiſe 
Hall have, and not the Husband 293 


Debt "ct by Baron and Feme Executtix, 


and they have Judgment, the Feme dies, the 


any ſhall not have Execution 294 
ane Legatee and Executrix 295 
hat Things Feme Covert Executrix may do 
without her Husband ibid, 
Vbiigee makes the Wife of one of the Obligors 
| accutrix, Quid operatur | 296 
Obligor makes the Executrix of the Obligee his 
F.xecutrix, Quid operatur ibid. 
teme Executrix of the Debtee takes the Debtor 
% Husband, Quid ope ratur. ibid, 
K k 4 Feme* 


The 74 L E. 


- Feme Executrix takes the Debtor to Husband. 
Quid operatur Page 296 
Feme Obligee takes the Gbngsr to Husband 297 
Executrix made divers Ponds to the Creditors g/ 
the Teſtator, and then marries, the Husband 
may releaſe to the Value of the Teſtator's 
Goods ibid. 
Where the Husband hall be charged with the 
Waſte of the Wife Adiminiſtratrix, vide De- 
vaſtavit 
Debt on Bond by Baron and Feme Executrix, 
2nd they have judgment, Feme dies, the 
 Husband ſhall not bave Execution, and why 


393 
Actions brought by Baron and Feme as Exc cu - 
tor or Adminiſtiator 205 7 
| Extinguiſhment. : 
Extinguiſhment of Debts 296 
Agreements between Baron and Feme extin- p 
"gviſh' d by Marriage $3» 298 * 
Where and by what means a Term is extin- 
guiſpable 59, 397 * 
Diverſitles between a Feoffment and Bargain 
and Sale as to the Extinguifhment of the | 'Y 
Term of the Wie 7 W? 
i Extents of the Wife's Term | 286, 305 | 
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Exchange. 


the Husband's Exchange of the Land of the 
Wife, and what ſhall be a good Confirmation 
of it by the Wiſe, C c. Page 177, 221, 222 


in Dower | | 145, 153 
F. 
Feme Covert. 
| HE New of Coverture 7 
T”; in what Caſes Feme Covert and Infant 
differ 8 
in what Caſe the Child may chooſe his own 
Lather 15 
Privilcg's of a Feme Covert 28 


Hat Privilege the Wife ſhail have by Reaſon 
of her Husband's Privilege in Actions 21 
What rhe Husband gains of the Wife s Fee- 
ſumple by the Intermarriage 61 
tormedon in * by Baron and Feme 325 


Foxfefture. 


V. hat Acts, Charges or Forſeitures of the Aub. 
3nd ſhall bind the Wife after his Death, 


Vide Charge 70 
at Act of the Husband amounts to a Forfei- 
ture of the Wife's Land 75 


at Acts of the Husband amount to a wing 
dare of the Wife's Copybold K ſtate 248, 2 


Or 
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Of a Ferne ſole Merchant Page 355, 356 
Where a Feme Covert may fue (ole 37: 
Of a Feme Covert's being A Farchaſer, and tow 
it ſhall be good : 222 
Feofiment by the Hlosband of the Wife's Land 
17 
Feoffment of the Husband deſtroys a Contin- 
gent Uſe | ibid 
Fine. 
The Reaſon why a Feme Covert is bound by 
her Fine 170 
Of x Fine levied by a Fer me Covert as Femc 
Sole 171 
The Operation of a Fine by Baron and Fer: 
1152 
Stat. 32 H. 8. cap. 28. explained 173 
eme 5 ine bars herſelf of a Poſſibility 174 
Where a Fine enures as a Releaſe 1b. 


Feme Covert by a Warranty in a Fine fur Con- 
ce{/zt is bound in an Action of Covenant 175 
Fine by the Wife docks a Truſt +67 $77 
Baron and Feme levy 2 Fine, the Feme being 
within Age, the whole Fine ſhall be reverſed, 


and not q UX07 018 only 107d. 
Entry of the King's Silver 179 
Of Committorers taking a Fine of a Feme Co- 
vert 181 
Where a Feme Covert ſhall be examined, 
nor | 102 
When and where 2 Feme Covert ſhall be bar- 
red by Vine and Nonclaim h 163 
Declaration of Uſes on a Vine | 184 
Where Baron and Feme ſhall join in a Forcibl- 
Entry 352 


Guügt⸗ 
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G. 
Guardian. 


Fu Covert Infant levied a Fine, in Error 
the Court will not permit the Husband to 
difavow a Guardian 192" Page 478 


G1ant. 


ore and in what Caſes the Wife's Grant, if 
he join with her Husband, ſhall be 255 or 


not 218, 
07 Chriſtian Names of Men and Women = 
Grants 223 
ty Grant of Omnia bona & catalla, what paſ- 
{ein 5 306 

L 
Indidments. 

 (ainft Baron and Feme 315, Ofc. 
 £ Of Perjury 451 


Inkozmations, &c. 


Againſt a Feme Covert for ſelling Fleſh bid. 
{ Ot Recuſances | 385, e. 
Where and in what Caſes Wives are iudictable 


without their Husbands 315, 387. 
Tnſant. 
Wherein Infant and Feme Covert differ 8 


1 hc exact Time for the Birth of an Infant 12 
Where the Child may chuſe his Father 16 
The Court is to judge of the Inſancy of a Feme 

Covert, and not the Jury 170, Cc. 
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Tointures. 


The Nature and Reaſon of them Page 150 
Whar Eſtates or Jointures within the Stat. 27 


11.5. cap. 109. or not 151 
What is a good Jointure within the Stat. 11 H. 
7. CAP. 10. 155 
What is a good Conſideration within that Stat. 
158 

What Agreement or Waver a Woman may make 
as to her Jointure 165, Cc. 


Pleadings as to Jointure 168, Ce. 
Where Baron and Feme fhall be Joint-Tenants, 
or take by Mojeties or Intierties 209, (7c, 
What amounts to a Severance of the Jointure 


ibid. & 214 


Joinder in Action. 


Where and in what Action Baron and Feme 
hal! join, or not 318, 335, 340 
Set out in four or ſive Rules ibid. and 321 
in what Caſes the Husband only ſhall have the 
Action 319, Ec. Vide 341 
Where they are to join, or de joined in Caſe for 
Words | | 366, 37 70 


4 udg ment. 
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In Trover | . 374 
In Debt | | 377 
In Dower 141, 144 
Judgment in Caſe for ſcandalous Words brought 

by Baron and Feme 370, Ce. = 
judgment in Treſpaſs againſt Baron and Feme, 


quod capiantur, where good or not 379 
0 By. 
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% Evidence of the Wife ſhe and her Husband 
were diſcharged of a Judgment Page 420 
Where Judgment againſt Baron and Feme ſhall 
bind che Husband ſurviving, or not 422 
Where the Husband ſhall be charged with a 
Devaſtavit, and fo ſhall the Wife if ſhe ſur- 
vive | ibid. 
Debt on Bond againſt Baron and Feme, and 


| ſulgment; the Wiſe dies, yet the Husband 


hall be charged 423 

{f a Feme die after a verdid, no Judgment can 

be given againſt the Husband 424 
Action againſt Baron and Feme, where Judg- | 

ment ſhall be quod capiantur 425 

Where Baron and Feme muſt be both in miſe- 

ricordia 4.26 

L. 


Leaſe, Vide Term. 


Eat by the Husband of the Wife's Land, 
and how and wherein it ſhall bind the 


Wife, or not 224 
herein a Leaſe enures by way of Intereſt, and 
not by way of Eſtoppe! 225 


I Leale for Lives made by Baron and Feme, 
and what ſhall be a good Leaſe warranted by 
Stat. 32 H. 8. cap. 28. and the Qualifications 
-t ſuch Leaſes to bring them within the Sta- 


tute 226 
hat Acceptance of the Husband ſhall affirm a 
voidable Leaſe 228 


Provi- 


The TABLE: 
provifors and Powers to make Loaſes. Vide 


Dꝛoviſoe. 

ILeaſę of Ejectment by Baron and Fools Page 20 
Leaſes for Years made to Baron and Feme 231 
Diverſity between a Leaſe for Life, and a Leaſe 


for Years made to a Feme Covert ibid. 
When the Husband ſhall be Aſſignee to the 
Wife 1074. 


When an Eſtate made to a Feme Covert de nov; 
ſhall veſt, and when a new Leaſe made to a 
Feme who was Leſſee before ibid. 

Leaſe for Life made to Baron and Feme ibid. 

Leaſe to Baron and Feme for their Lives, the 
Remainder to the Survivor of them for Years, 
the Husband grants over the Term for Years, 

and dies, the Wife ſhall have it, as if the Re- 
mainder had been to the Execurors of the 


Survivor 232 
How if the Remainder had been to the Heirs of 
the Survivor thtd, 


Leale for Life made by Baron and Feme ibid. 


Liverp. Vide 227 


Diverſity where Livery is made by the Leſſor 
in Periony and where by Letrer of Attorney 


233 
Liveth within the View not Dd by Mar- 
riage | J0o, 51 


Legacy. 
A Legacy to the Feme relealed by the Husbard 


69, 70, 71 


of a Feme Covert's Aſſent to a Legacy 239 
What 
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What 1s 8 good Aſſent or Chum as 3 
es Legatee * age 295 


M 


Matriage. 


VV ia the Solemnization of Marriage 
in the Church began 1 3 
Mr inge out of the Canonical Hours, and in a 
ublick Houſe late at Night; gb if done 

by one in Orders ibid. 
Libel! for marrying without Licenſe bid. 


Change of Name by Marriage 


Time of Agreement or Diſagreement to the Mar- 

ri age, when they marry infra anuos unbiles 33 
Wet Marriages are within the Levitical De- 
Eres, or not 38, OC. 
"ether if Marriage be within the Levitical 
Degrees, or not, be determinable at Law, or 
not 39 
werſity between a Marriage in Right and 2 
Marriage in Poſſeſſion, or de fatto, and the 
en thereof in Pleading ibid, 
hat Alterations are made by the Tntermar- 

nage , as to Name, as to Alteration of Eſtates, 
25 to Leaſe or Leaſes, Actions, Vide Tit. AC- 
he ING 8 49 
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here and in what Caſes Marriage ſhall amount 


a Countsrmand, Revocation, Releaſe, Suſ- 
pzaſion, or Extinguiſhmgent, 52, 51, 52> $3» 
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' Of Livery, of Attorument, of a Will, of at 
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Page Ft, 52 

. How a Woman ſhall be endowed in Law of 
i Lands mortgaged 110, 111 
5 Wbat Conditions in Mortgages ſhall ſurvive to 
1 the Husband, or not 263 
| | If the Mortgage of the Wife's Term does amount 
* to a Diſpoſition in Law 264, 265 
1 Of a Feme ſole Merchant 354» 355, 356 
| Endowment by Meets and Bounds 106, 126 
if Suit againſt a Woman for exerciſing the Trade 
of Midwife 357 

j Where the Baron and Feme ſhall take by Moie- 
1 | ties, and where by Intierties. Vide Jointure, 
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be TABLE. 


% Outlawry the Husband forfeirs nothing of 
the Goods which the Wife had as Executrix 
Page 304 


Laiitnt againſt J. & and his Wiſe, the Wiſe was 


a::c{ted, but the Husband could not be taken; 
nothing can be done in this Caſe, without 
Bail be put in by the Husband, and the Wife 
as diſcharged, but the Remedy is by v_ 


IF wr 


But ſome FE ſhe hall lie in Priſon till the Har. 
band appear for her ibid. 
In Proceſs of Outlawry Bail refuſed for the Con- 
tempt of the Wiſe. 397 
Proceſs againſt them till Exigent, 1 no Superſedeas 
ſhall be received for the Husband without the 
Wilke ; | 398 
Exceptions to avoid an Outlawry of Baron and 
eme 399 
She may not plead to Outlawry without her 
Husband | $I 400 
Outlawry pleaded | 416 
po 
Dom ſequitar Ventrem ; whos the Rule 
holds not 2T 
P.raphernalia, what 797 80 
JPerjury- | 
Baron and Feme convict of Perjury 454 
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5 bh Pleading. 


How. a Man muſt plead the having of INue t to 
intitle him to be Tenant by the Courteſy 


Page 98, 95 
Pleadings in Dives "A T99, Oc, 
Pleadings as to Jointares 168, 169 


Plea in Abatement by Marriage or Death 406 
Where Non eft factum may be pleaded to- 


Bond 334 409 
Pleadings in Appeal 362, 303 
The Wife caonor plead by herſelf 380 


Where the Wife ſhalt plead and have the ſame 
Advantage in n Dleading, as if ſhe were a Fem: 
ſole 


407 
Of- the Wife's Pleading without the Husband 


151d, 

Of pleading Coverture CE ery 408 
Of rhe Plea of ſola & innupta es / 
Why Feme Covert may plead” Non eſt faftun, 
and fo cannot an Infant 409 
Concluſion of Pleas 410 
Modo & forma, the Effect of it in Pleading 
412 

Plea by Eſtoppe 411 
Ni! detinet pleaded to Action for, Arrears, of 
Rent TROP <7! 
Marriage averred 5 25 
Releaſe pleaded in IAſumpſit: 415 
Divorce pleaded 415 and 439 
Ontlawry pleaded 1 
Where the Parol ſhall demur for the Nonage cf 
the Wife, or not, 8 417 
Pleading in Divorce 438 
Kongerg, Caſes thereof 441, 44* 


J2oflt- 


n 


Pol bilities. 


90 Gbilities not veſted in the Husband by Inter- 


marriage Page 265 
Precontract, the Effect of it in the Civil Lao 41 


Pꝛeſcription. 


reſcription for common : jure uxoris 350 


 reſcription alledged in Baron and Feme 403 


Pꝛivileges. 
55 , leges of a Feme Covert 29 
{;ivileges in guits 31 


1 may not have Privilege as Attorney, 
when Action is brought againſt him and his 


Wife 396, 397 


P2operty. 


Diverſity between Property in perſonal Goods, 
and a bare Poffeſion 63, 64 
j920viloes and Powers to make Leaſes 227, 
230 


Zzohibition not to truſt his Wife, che Force 
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Auare Impedit. Vide 6: 


7 Hether Baron and Feme ſhall join therc- 
in Page 265 


Queen. 


How ſhe is an exempt Perſon from the King 25 
ueen Conſort or Queen Dowager in Caſe of 


Treaſon, how to be tried 27 

The Penalty for any to marry the Queen Dow- 

ager without the King « Licenſe 23 

Privilege of the Queen” $ Tenants ibid. 
R. 


Rationabils parte bonorum. Vide CALLS. 
Recovery Common, 186, :57 


Hether a Feme Covert to be examit:2d 

in a Recovery 167 

The Baron only is vouched, Quid operatur 188 
How a Feme Covert may be Tenant to a Pre 


cipe 189 
Baron and Feme ſuffer a Recovery as Vouchees, 
It is a Forfeiture | 189 


The 
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The Wife within Age in a Common Recovery, 


bow to appear Page 190 
Recovery by Default ibid. 
Cuſtom of London as to Recoveries | ibid, 
Where 2 Re binds not the Wife's Moiety 

212 
Recuſancy. 
ſnformation of Recuſancy againſt Baron and 
Feme 385, 387 
Releaſe, 
bat Things the Husband may releaſe or diſ- 
charge, or not : 
Releaſe pleaded in Aſumpfit 415 
Promiſe cannot be releaſed till it come in Ee 
ibid. 
Neleaſe of the Husband of the Wife's Right 
214 220 
Releaſe of Money to be paid after the Wife's 
Deceaſe, not good 221 
Remitter. 
e Nature and Reaſon of Remitter 2071 
t Act ſhall make a Remitter to the Wife 
232 


i\emitter wrought by a voidable Eftate 203 
/.cmitter to Baron and Feme maugre the Huſ- 


band i hid. 
emainder expectant on Eſtate for Life work- 
*:h no Remitter 204 


L1 3 Remain» 
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Remainders remitted : Page 204 


emitter by Acceptance 205 
Where the Wife being remitted dis the Co- 
verture, may aſter the Death of her Husband 
Wave her Remitter, and where not id. 
Where the leme ſhall bei in her Remitter nolens 
- wolens 206 
No Diſagreement of the Husband mall de veſt 


the Remitter 207 


Bent. 


kent not to be reſerved * A Stranger 241 


The Husband grants a Rent out ay 4 the Wife's 


Term, and dies; if the Wife ſhall hold it dil- 
charged, and why "3435 363. 
What Arrears of Rent the Stat. 32 H.8. c. 37. 
gives the Husband Power to receive 243 
Feme Covert receives rhe Rents, the Terrete- 
nants not having Notice of the Coverture; 
they mult be paid again to the Husband 141d. 


Where the Husband ſhall be « barged with the 


Arrears of the Rent 244, 378 
Avowry for Rent out of the Wife's Land, how 
to be brought | ibid. 
Where the Executor of the Husband ſhall have 
the Rent, and not the Wiſe . ibid. 
Debt for Rent againſt Baron and Feme lid. 


In Replevin, if the Husband may avow ſole 
for the Rent . 329, 35! 


' Requeft. 


What is not 2 reaſonable Requeſt to ny 


Fine | 
Beſeeipt 


Reſceipt. 

nete the Wife ſhall be received upon the Huſ- 
band's Default, and econtra Page 390 

- Reſcous by Baron and Feme _ 351 
Cn in Need and Law 96 
hat Seiſin of the Wife it muſt be which 
makes the Husband Tenant to the Courtefie 
ibid. 

in what Caſes 2 Man ſhall be Tenant by the 
Courteſie of a Seiſin in Law ibid. 


Separate Maintenance. 


O ſeparate Maintenance and Diſpoſition of 
the Wiſe WR 
*cparate Maintenance on a Proviſo, and the 


Pleadings 258 


Money ſaved by the Wife out of her ſeparate 
Maintenance, is to be diſpoſed of by her 257 


Separation. 


Covenants in a Deed of Separation between 
Baron and Feme, and for Allowance of year- 
ly Maintenagiee and Pleadings thereon gh 
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Statute. 


Stat. Glouceſt, cap. 5. 1." Page 384 
Stat. 27 Hl. 8. Of Jointures, explained 151, 152 
Stat. 32 H. 8. 28. explained 195, 196, 2260 
Stat. 13 El. c. 2. explained 5 \ B18 
Stat. 39 El. c. 8. Concerning Rape 447 
Stat. 5 El. c. 9. For Non-appearing ad Teſtifi- 


candum | 440 
Stat. 3 & 4, & M. c. 9. Women allowed 
Clergy 317 


Stat. x Jac. c. 11. Of Stealing Women 443 
Where the Husband muſt be joined with the 
Wiſe in Offences againſt a Statute-Law, and 
where not 387 
All Statutes which provide for an actual Wrong, 
a Feme Covert ſhall be intended within 


them +458 
8 | 1 
Spoltation. 
Prohibition againſt a Spoliation 302 
Suits againſt Baron and Feme in Chancery 
400, Oc. 


Surrender. Vide Copyhold. 


Surrender, what 20 
Surrender by the Husband of the Wife's Land, 
how it operates zbid. 


What ſhall amount to a Surrender 9 101 
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Term. Vide Leaſe. | 


Hat Power the Husband hath over the 
V Wife's Term _ Page 262 


What amounts to a Diſpoſition of the Wife's 


Term by the Husband, ſo as to veſt it in his 
Executots and Adminiſtrators 262, 263 
Term in Intereſt though not in Poſſeſſion 263 


Where the Wife's Term veſts in the Husband 


by Payment of Debts 27% 
What ſhall amount to a Forfeiture of the Wife's 
Term, or not 267, 270, 273 


Truft. 
Waat Truſts of hs Wife the Husband ſhall 
| diſpoſe or not | 268 
Fine by the Wife docks a Truſt 273 
be Husband cannot grant or charge the Term 
of the Wife in Truſt 269 
The Husband cannot forfeit the Wife's Term 
in Truſt for Outlawry or Felony 270 
Annuities purchaſed in Truſt for the Wife, yet 
the Arrears decreed to the ee 272 
Traverſe. 
Traverſe, where not allowable 416 


' Treſpaſs. 


— 
* —— 


0 — 2 -A ER TT "PS BD, 


4 ! 


0 


— 
"x - 
— — — 22— + ———— 3 — — — — * 


is 4 
2 
7 — <p 


i 


—— 


: | : 
* - 
? 
| : 
4 
17 
.F/ 
4 6 
138 
N £43; 
4 
it 4 
5 
3 ? 
#4 
1.4 1 
_— 
b 3 
1 
10 4 
* * 
1 
x 3 
. 
1 A : 
6. 
'AY 
1 þ. 2 
a 
RS - 
4 - 
! T 
3 1 
: 1 U 
N 
1 
„ 1 
145] 
64 
7] 
11 ö 
[ - : 
[2 1 
4 
1 1 
1 
1.2] 
9 
Tz 
18 1 
5 : 
1 
\f 
N 
479 
"24 
238 
21 
8 3) 
1 
} | 
. 
5 
i 57 
Wn 
1 
r 
1128 
2,8 
U 
* N 
1 a 
p 7 
3 F 1 
. 1 4 
£R 
| we 7 
; 17 
448 
. 
4 1d 
* 
os | 
y = | 
4 
* 
i 
4 
. 
1 
| 
bs 
| 


| 
| 


- F — — 


— 


— 
— > 


__ 


- — * 
* © OM a — — — 


A — " 
* — : 
— — " 
— * 
- N 3 2 
— _ 


*. 
Wh 
0 
5 
j ' 
! s 
15 
* 


—— 
2 — 
— — 
—— — I. = eine ons — 4 * — 
. ” 22 


The TABLE. 


' Treſpaſs. 


Where in Treſpaſs of Battery the Baron and 


Feme fhall join, or not; and the Declaration 
how to be in ſuch Caſe Page 337 
Of Treſpaſs done to the Eſtate and Freeho!d of 
the Wife; how they ſhall join in Action 34 
Treſpaſs brought by Baron and Feme 338 


Craver. 
Trover by Husband of the Wife's Goods, C. 


$19, 320 - 
Trover againſt Baron and Feme, and Declara- 
tion, Cc. 374, 375, Cc. 
Trial. | 


Trial of a Baſtard, where and how 16, 22 
Where it ſhall be by the Biſhop's Cancer, 


and where in Pats 43 
If the Iſſue be whether a Feme Sole or Covert, 

where to be tried ibid. 
The Iſſue "ung; accorple, &c. where to be 

tried | 44, 45 
The Form of the Biſhop's Certificate 46 
Trial in Appeal, 364 


Death of Husband, where riable; and how okay 


Tithes. 


In Debt for Tithes Baron and Feme may join 


329 
V. 


— 


— 3 


8 as 


RD PEE £8 a 
7 — 27 ww 


7 
. 


The TAB L E. 
N V. * 
Vis on Treſpaſs and Aſſault by Baron 


and Feme Page 338, Cc. 
eldict in Caſe againſt Baron and Feme 380 
Aoucher. LEY 
here a Femie Thall vouch her Husband 189, 
| 208 
\Vrit de Ventre Inſpiciendo. Vide Writ. 
Hes declared on a Fine | 184, 185 
| W. 
Wager. 
W Ager of Law by Baron and Feme 391 
Warranty. 


teme Covert by Warranty in a Fine ſur conceſ- 


#+, is bound in an Action of Covenant 175 
* here 2 Warranty deſcending on an Infant, or 
a Feme Covert, ſhall be a Bar or not 207, 

| | 208 


Waſte, Vide Devaſtavit, 


band commits Waſte, if this ſhall bind 
ine Wife 382, Cc. 


0 


The TA LE. 7 
Of Baron and Feme joining in Action of Waſte, 


Page 233 

Feme Sole commits Waſte, and then marries, 

the Writ ſhall be, the Woman while vl 
committed the Waſte 


Housband ſeiſed for Liſe of the Wife, and in i; "30 


Right doth Waite, and after the Wife dicth, 
no Action of Walte lies ai the Husband 


in the Tenuit | ibid. 
Will. 
If a Will be countermanded by the Intermar- 
riage Fl, Cc. 
Jointures deviſed by Will 164, 165 
How and in what Caſes a Feme Covert may 
make a Will | $35, 236 
What a Woman may not deviſe without the 
Conſent of her Husband ibid, 
Of Declaration made by a Feme Covert in Na- 
ture of a Will 236 
Caſes of the Husband's being bound to permi: 
his Wife to make a Will 237 


Deviſes to the Wife by the Husband and others, 
and the Conſtruction of ſuch Will 438 


Deviſe by Implication ibid. 
if the Husband may deviſe che Term made to 
him and his Wife © +239 
Where the Husband may plead as a Deviſe to 
him ſole | ibid. 
Witneſſes, Vide Evidence. 
mods. 
Action for ſcandalous Words 366, 367, Ce. 
5 7 Uullrit, 
| MVSEVM_ 


IBRITANNICVM 
＋ 


i N 7 
* 9 
e =, 


CUrit. 
| Writ de Ventre Inſpiciendo; the Form of the 
| Petirion for ſuch Writ Page 11, 12 
5 Writ de Ventre Iuſpiciendo in Caſe of a Widow, 
: and in Caſe of a Wife #5.) 14, 15 
| De rationabili parte bonorum 47, 48, 145 
| 2104 ei Deforceat, where it lies 191 


The new Caſes added in this Edition, are 1 
chiefly Chancery-Caſes ; and are for the moſt part | 
tiiſerted as follows : 1 


Cap. VIII. p. 55. Sc. | 
/ IX. P. 67, 73» 78, 321, c. 86, Ofc. | | 

; XI. p. 111, 112, 120, 121,06. 147; | 
2 =. | 
/ XII. p. 159, Cc. 166, &c. | 
A XIII. p. 176, 180, 185, Cc. | 
5 XX. p. 253 | 

be þ 4+ 4 © P. 2595 Ce. | 
7 XXII. P. 270, 271 | 
6, XXIII. p. 274, Cc. 289, &c, 
8 XXIV. p. 304, Oc. 307 

. XXVI. p. 327, 345» 347 

= XXVIII. p. 400, Cc. 

9 ; | 

0 

d. 


F TN I S. 


BOOK 58 Sold by FT. WALL E R. 
in the Middle Temple Cloyſters. 


In 8 


OK E's Commentary upon Little+91, 
II. TIE IV. Parts of the Fuſti- 
tutes of the Laws of England, 
3 Jacob's Law Dictionary. 

4 Levinz's Reports, 2 vol. FARES and Erz: 
410. 

5 Saunders's Reports, 2 vol. in the Time o of 
Charles IT. 

6 Fitz.gibbou's Reports, in the Tine of George 
the Second, 

7 Velverton's Reports in the Times of Q El.- 
zwabeth and K. James. 

8 Ventriss Reports in the Time of Charles the 

- _ Second. 

9 Skinner's Reports in the Times of Chari 
the Second and Viliam the Third. 

10 Shower's Reports, 2 vol, in the Time of 
William the Third. 

11 Palmer's Reports in the Time of Chari; 
the Second. 

12 Comberbach's Reports in the Times of Jam: 
the Second and Milliam the Third. 

13 Salkeld's Reports, 3d Vol. in the Time of 
Q. Anne. ; 

14 Lilys Practical Conveyancer, in two Parts 

Regilter, or Abridgment ot 
the Law, in two Parts. 

16 D' Auvers's Abridgment of the Common 
Law, in 3 vol. 

17 New Abridgment of the Law, 2 vol. 

18 Hawkinss' Treatiſe of the Pleas of 


I 3 — 


Crown. 
19 Hale's Hiſtory of the Pleas of the Crow!, 
2 vol, 
4 20 Ce 


* 


q * . #7 I, : 5 4 : >, * FR. +! : N e : . 5 
8 844% ab wb 8 SIP 1 SES 
| s * WAN 8 % Py £4 14x35 4 Ws 4 
* F< * 5 oo * . 
* 4 >, . © +8 

=. | PIES; 5 b 

8 

. £25 


| Books Sold by T. Waller. 


20 Cafes in Law and Equity during the Tims 


t 


of the Earl of Macclesfre'd. 


: Finch's Reports, decreed in the High Court 


of Chancery, 

Bird's Practiſing Scrivener, 
Conveyancer. 

B-nloe aud Dalliſon's Reports. 


and Modern 


Jacob's Common Law common-placed. 


Tremain's Placita Corone, or Prong of the 
Crown. e 

Booth's Law of Real Ache 1 85 

K elyag s Reports in the Time of Charles II. 

HH/ood's Inſtitutes of the Imperial and Civil 
Law. 

Farreſley's Reports in he Time of Q. Anne. 

Modern Gaſes in Law and Equity, in two 
Parts, in the Time of George I. 


Cotes Reports, Freach or Engliſh. 


Sir T. Jones's Reports in the Time of Charles 


the Second. 


Cowel's Law Dictionary, or the Interpreter 
of Words and Terms. 
Savile's Reports in the Time of Q. Elizabeth. 
Domat's Civil Law in its natural Order, 2 vol, 
Pu fendorf's Law of Nature and Nations. 


In Octavo ana Duodecimo. 


IPentworth's Office and Duty of Executors. 


Bohun's, Inſtitutio Legalis, or an Introduction 
to the Study and Practice of the Laws of 
England. 


39 Sirogy? s Practice of Courts Lect and Courts 


Baron. 


42 Nelſon's Rights of the Chis of that Part 


5 


of Great Fitain call d England. 
| 41 Com- 


Books Sold by T: Waller. 


85 41 Compleat Sheriff, wherein is ſet forth the 
Office and Authority of a Sheriff, 

42 PraRifiog Attorney, Or Lawyer's Office, 2 

"| VOI. 

. | 43 Les Vadiorum, or the Law of Mortgages, 

| 44 Compleat Arbitrator, or the * of Awards 

1 and Arbitraments. | 

1 45 Blackerby's Jallice of Peace” 5 Companion, 2 

„Fa, 

46 Modern Conveyancer, or the Art of Con- 
veyancing improved, 3 vol. 

47 Greenwond's Authority, urifdiftion, ard 
Method of Court-keeping. 

48 Hawkins's A bridgiment of the Crown Law, 
2 h. 

49 Hiwkins's Abridgment of the firſt Part of 

| my Lord Coke's: Inſtitutes.  : 

50 Law Catalogue, being a Compleat Liſt of 
all the Common and Statute Law Books 
of this Realm; with their Dates, Prices, 
and Difference of Editions. 

51 N-lfou's Laws of England concerning the 
Game. 

52 Ars Tranferendi Dominium; or a Sure Law 

Guide to the Conveyancer. _ 
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ceedings and Practice of the Court of 
Chancery, 2 vol. 

59 Law of Commons and Ce en 

60 Maniy's Treatiſe of Fines and Recoveries. 


4 


* — 
2 — — 2 — w 
7,4 — — . 


3 2 
— ——— 


— — p 
eg Ne Reel 


— 


- 
. 


2 — — 


n 


* —_— — —_—_ —— — 
— = — — — 
hy A Ip. 2 
— 3 
— » - — —_—  — — 


